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FCMA, and on March 1, 1977 its provisions went into effect.'® The Act unilater-
ally asserted the nation’s right to manage, with certain exceptions, living marine
resources within 200 nautical miles of its shores.!8! According to the Act’s chief
sponsor, the legislation created for the first time a comprehensive scheme for the
management of marine fisheries of the United States and played “a key role in
establishing a new customary rule of international law in a relatively short period
of time and without major confrontation between nations.”!82

Under the provisions of the FCMA, the United States unilaterally claims “ex-
clusive management authority” over all fish, except “highly migratory species” of
tuna,'83 within a 197-mile-wide “fishery conservation zone” contiguous to the
three-mile territorial sea under the control of the states.'®* The Act also claims
for the United States exclusive jurisdiction over “sedentary species”—such as
crabs, lobsters, and other shellfish—on the continental shelf, even when the shelf
extends beyond 200 miles from shore.!8> Foreign fishing within the fishery con-
servation zone is prohibited in the absence of an existing agreement or a “Gov-

180 Passage of the Act, widely regarded at the time of its enactment as a protectionist measure that
would create serious foreign policy problems for the U.S., represented a dramatic reversal in U.S. policy on
management of extraterritorial marine fisheries. Arguing that management of fisheries on the high seas
properly lay within the realm of international law, the U.S. had previously opposed similar legislation in
Latin America that extended national jurisdiction over fish stocks beyond 12 miles. (Implementation of
the FCMA was delayed until the year after passage to accommodate those who believed that the summer
1976 session of the Law of the Sea Convention in New York might produce a treaty. See infra text accom-
panying notes 279-83.) Over strong opposition from the Departments of State and Defense, as well as the
Law of the Sea Office of the National Security Council, President Ford reluctantly signed the bill into law
on April 13, 1976. Magnuson, supra note 177, at 427. Before passage, the Senate Foreign Relations Com-
mittee reported unfavorably on the bill, believing that it was inconsistent with existing U.S. legal obliga-
tions (the U.S. was a party to 22 international fishery agreements at the time), and that passage of the bill
would undermine Law of the Sea treaty negotiations in which the U.S. was at that time participating (se¢
inffa text accompanying notes 279-83). S. Rep. No. 459, 94th Cong., Ist Sess. 5 (1975). See also Jacobs,
United States Participation in Intemational Fisheries Agreements, 6 J. MAR, L. & CoM. 471 (1975).

181 16 U.S.C. § 1811. In 1966 the U.S. first asserted extraterritorial jurisdiction in the ocean for the
purpose of fisheries protection with the passage of the Contiguous Fisheries Zone Act, Pub. L. No. 89-658,
80 Stat. 908. A response to the sudden appearance of Soviet trawlers and factory ships off the west coast
the year before, that Act—now superseded by the FCMA—extended exclusive U.S. fishery management
authority to 12 miles from shore. Alarmed by the sudden increase in foreign trawling off U.S. shores,
individual states passed laws claiming state jurisdiction for various distances beyond the territorial sea. Sze,
¢.g., Mass. ANN. Laws ch, 130, § 17 (Supp. 1971); ME. REV. STAT. ANN. tit. 1 § 2-A (Supp. 1973); N.-H.
REV. STAT. ANN. §§ 14-19 (Supp. 1973); Or. REV. STAT. §§ 506.750-.755 (1974). Both houses of the
Oregon legislature overrode Governor McCall’s veto and claimed jurisdiction for Oregon out to 50 miles.
See Comment, Constitutionality of State Fishing Zones in the High Seas: The Oregon Fisheries Conservation Zone , 53
Or. L. REv. 141 (1976).

182 Magnuson, supra note 177, at 427.

183 16 U.S.C. §§ 1802(14), 1821.

184 16 U.S.C. § 1811 provides:

There is established a zone contiguous to the territorial sea of the United States to be known

as the fishery conservation zone. The inner boundary of the fishery conservation zone is a

line coterminous with the seaward boundary of each of the coastal States, and the outer

boundary of such zone is a line drawn in such a manner that each point on it is 200 nautical

miles from the baseline from which the territorial sea is measured.
For an analysis of what remains of state control over marine fisheries see Greenburg & Shapiro, Federalism
in the Fishery Conservation Zone: A New Role for the States in an Era of Federal Regulatory Reform, 55 S. CAL. L.
REV. 641 (1982); see also Schoenbaum & McDonald, State Management of Marine Fisheries After the Fishery
Conservation and Management Act of 1976, 19 WM. & MARY L. REV. 17 (1977). For an argument that the Act
achieves a balance of state and federal authority, see Tassi, Fiskhery Conservation and Management Act of 1976:
An Accommodation of State, Federal, and International Interests, 10 CASE W. REs. J. INT’L L. 703 (1978). Section
306(b) of the FCMA leaves state authority over “internal waters” intact, 16 U.S.C. § 1856(b), although the
Act nowhere defines that phrase.

185 16 U.S.C. § 1802(3) provides:
The term “Continental Shelf” means the seabed and subsoil of the submarine areas adjacent
to the coast, but outside the area of the territorial sea, of the United States, to a depth of 200
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erning International Fishery Agreement” (GIFA) concluded between the United
States and the foreign government in question, according to standards specified
in the Act.18 As the law was originally written, a GIFA for foreign harvest was
ordinarily made available to a foreign nation that had traditionally harvested a
species in the waters of the newly created fishery conservation zone, and where
United States vessels were not expected to harvest all of that species’ “optimum
yield.”187

An important and controversial provision of the FCMA asserts a United
States claim to management authority over anadromous fish!8 of United States
origin throughout their entire migratory range—even beyond the boundaries of
the fishery conservation zone—except when the fish are in waters under recog-
nized foreign jurisdiction.!®® The geographic reach of this claim is extensive and
unprecedented in international fisheries law: as we have seen, the migratory pat-
terns of some species of Pacific salmon carry them over vast areas of the North
Pacific, sometimes as much as a thousand miles from United States shores.!90
The claim was asserted to prevent foreign fishing vessels from thwarting United
States management authority by intercepting the salmon just outside the 200-
mile boundary.!®! By the standards of international law at the time of passage,
the claim was bold and of dubious validity.!9?

meters or, beyond that limit, to where the depth of the superjacent waters admits of the
exploitation of the natural resources of such areas.

186 16 U.S.C. §§ 1821-1825. Existing fishing agreements concerning stocks subject to U.S. authority are
to be phased out if they are “in any manner inconsistent with the purposes, policy or provisions of the
Act.” 16 U.S.C. § 1822. The foreign nation and its vessels must officially recognize U.S. authority to
manage fish in the fishery conservation zone and must abide by and cooperate with regulation and en-
forcement activities. Reciprocity of fishing privileges must also exist between U.S. and foreign vessels in
the waters of the foreign nation. 16 U.S.C. § 1821(f).

187 “Optimum yield” is defined at 16 U.S.C. § 1802(18). The 1980 amendments, known as the Ameri-
can Fisheries Promotion Act, Pub. L. No. 96-561, 94 Stat. 3275, require that allocations to foreign nations
be tied to reduction of trade barriers to United States produced seafood. Provisions are also made to
accelerate the phaseout of foreign fishing where there are specified increases in domestic fishing capacity.
The Secretary of State, in conjunction with the Secretary of Commerce and partly in consideration of
foreign policy, determines the allocation among foreign nations of that part of the total allowable catch
that is not harvested by U.S. vessels. 16 U.S.C. § 1953. No salmon are currently allotted to foreign vessels
in the fishery conservation zone. But see infra note 271.

188 16 U.S.C. § 1802(1) defines anadromous fish as “species of fish which spawn in fresh or estuarine
waters of the United States and which migrate to ocean waters.”

189 16 U.S.C. § 1812 provides:

The United States shall exercise exclusive fishery management authority, in the manner
provided for in this chapter, over the following:

(2) All anadromous species throughout the migratory range of each such species beyond the
fishery conservation zone; except that such management authority shall not extend to such
species during the time they are found within any foreign nation’s territorial sea or fishery
conservation zone (or the equivalent), to the extent that such sea or zone is recognized by the
United States.
190 S¢e supra text accompanying note 35. For a map of the distribution and migratory patterns of
salmon in the North Pacific, se¢ J. GULLAND, THE FisH RESOURCES OF THE OCEAN, Fig. 2.4 (1971).
191 The claim is directed primarily at Japanese fishing vessels which, despite a treaty that prohibits them
from fishing for salmon of North American origin in the Pacific Ocean east of the 175° West Longitude
meridian, see inffa text accompanying notes 272-77, nevertheless harvest substantial numbers of U.S.
salmon beyond the Fishery Conservation Zone of the U.S. Sec generally Nat’l Marine Fisheries Service,
Final Environmental Impact Statement/Preliminary Fishery Management Plan, High Seas Salmon Fish-
eries of Japan (1977). Japan at first refused to recognize the U.S. claim to a fishery conservation zone,
asserting it to be invalid until sanctioned by international law. N.Y. Times, Nov. 14, 1976, § 1, at 14, col.
1.
192 See Comment, The Fishery Conservation and Management Act of 1976 Structure and Function of a Contiguous
Economic Zone, 12 TEX. INT’L L.J. 331, 351 (1977). Despite the claim’s questionable basis in international
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The FCMA thus forged for the first time a unified national fishery manage-
ment program. The Act made the federal government an overseer of domestic
marine fisheries. It created eight regional fishery management councils to preside
over the operation of the program, each presumably more responsive to local
fishing interests than a nationwide agency. To each was given the task of prepar-
ing, monitoring, and revising management plans for each of the major harvest-
able marine species in the geographical area under its jurisdiction.!?3 The two
regional councils involved in the management of Pacific salmon are the North
Pacific Fishery Management Council (NPFMC), comprising the states of Alaska,
Washington, and Oregon, and headquartered in Anchorage!®* and the Pacific
Fishery Management Council (PFMC), consisting of the states of California, Or-
egon, Washington, and Idaho, headquartered in Portland.!95

The Act requires that fishery management plans prepared by the councils de-
scribe fully the fishery to be regulated, be consistent with seven national stan-
dards as specified in the Act,'% and be periodically reviewed and revised to

law, to date it has not been forcefully challenged by any nation, nor has any nation sought review in the
International Court of Justice. Indeed, its passage precipitated a flood of similar claims from other na-
tions. Walsh, supra note 177, at 134. On the general implications of the FCMA on international law, see
Jacobson & Cameron, Potentral Conflicts Between a Future Law of the Sea Treaty and the Fishery Conservation and
Management Act of 1976, 52 WasH. L. REv. 451 (1977).

19316 U.S.C. § 1852. Councils sometimes share joint responsibility for managing species that are com-
mercially important in two or more areas, and individual states are sometimes members of two councils.
The National Marine Fisheries Service, see infra note 303, coordinates the work of the councils, and deter-
mines whether species management plans are consistent with national standards, other provisions of the
Act, and other applicable law. 16 U.S.C. § 1852(g)-(h) enumerate the duties of the councils thus: (1) to
develop and amend fishery management plans; (2) to submit periodic reports to the Secretary of Com-
merce; (3) to review and revise assessments of optimum yield for a fishery and to review fishing allowances
for foreign licensees; (4) to encourage public participation, through hearings and opportunity for com-
ment, in the development of fishery management plans and in the administration of the Act; (5) to gener-
ate scientific and statistical data by establishing committees and advisory panels for that purpose; and
(6) to undertake other activities necessary to implement the Act. It is not required that all fisheries be
managed—only those that are overfished or are in danger of becoming so. The main work of the councils
is accomplished by a full-time professional staff consisting of an executive director and personnel with
training in law, biology, planning, and economics. As of early 1983 no council had yet completed plans for
all species under its jurisdiction requiring management plans. Anderson, supra note 168, at 169. At this
writing 23 fishery management plans are in effect in the U.S. fishery conservation zone, and an additional
65 are expected to be completed within the next few years.

194 The NPFMC has 11 voting members, including representatives of the fish and wildlife departments
of its constituent states, the regional director of the National Marine Fisheries Service of the Department of
Commerce, and interested and knowledgeable members of the public nominated by the governors of each
member state and approved by the Secretary of Commerce. 16 U.S.C. § 1852(a)(7). (Public appoint-
ments to the commissions have so far been dominated by fishing industry representatives, with a notable
absence of consumer advocates, environmentalists, professional biologists, planners, and economists. See
generally Pontecorvo, Fishery Management and the General Welfare: Implications of the New Structure, 52 WasH. L.
REV. 641 (1977).) Nonvoting members of the commissions include representatives of the Coast Guard and
the Department of State, the Fish and Wildlife Service, and the Pacific Marine Fisheries Commission. See
supra text accompanying note 135. Since no fishery management council has authority to negotiate, im-
plement, or enforce international fishing treaties or agreements, the State Department representative pro-
vides liaison with foreign governments.

195 Although Idaho is not a coastal state, the city of Lewiston is a seaport by virtue of its link with the
Columbia River, and important stocks of anadromous fish find their home streams in Idaho (as does the
representative fish that is the focus of this article). For Idaho’s unsuccessful attempts at representation on
other fishery management bodies in the Northwest see /nffa note 301. Council representation is generally
awarded according to the degree of a state’s fishery dependence, and since the number of states in each
region is not equal, council membership varies in number. The PFMC has 13 voting and 5 nonvoting
members. A proposal to create a separate management council for the State of California is now under
study. The Fisherman’s News, Sept. 1983 (2d issue), at 12.

196 Plans must be consistent with the following material standards:

(1) Conservation and management measures shall prevent overfishing while achieving . . .
the optimum yield from each fishery.
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conform to the latest projections of optimum yield and the allowable level of
foreign fishing.!97 Management decisions must be made only after the councils
have conducted public hearings.!®® Councils submit completed plans and imple-
menting regulations to the Secretary of Commerce, who must review them for
consistency with national standards, other provisions of the Act, and other appli-
cable law, and must publish them in the Federal Register.!9 When the ap-
proved plan takes effect, its catch limits, gear restrictions, and licensing
conditions are enforced by the Coast Guard in conjunction with agents of the
National Marine Fisheries Service 200

Because the alarming state of the salmon fishery off the coasts of California,
Oregon, and Washington in 1976 demanded immediate attention, shortly after
its formation the PFMC gave top priority to formulating a salmon plan. The
Council’s 1978 plan governing the commercial and recreational salmon fisheries
within the area of its jurisdiction was one of the earliest fishery management
plans completed, and it has been amended annually since its initial adoption and
approval by the Secretary of Commerce.?0!

3. The Pactfic Northwest Power and Conservation Act of 1980

The third important legal event of the modern era of anadromous fish man-
agement in the Pacific Northwest was the 1980 passage of the Pacific Northwest
Electric Power Planning and Conservation Act (Northwest Power Act).202 The
Act was originally conceived as a comprehensive energy charter for the Pacific
Northwest.203  Congress forcefully added a second, though not subsidiary pur-
pose: to protect and restore fish and wildlife resources—particularly anadromous

(2) Conservation and management measures shall be based upon the best scientific informa-
tion available.

(3) To the extent practicable, an individual stock of fish shall be managed as a unit
throughout its range . . . .

(4) Conservation and management measures shall not discriminate between residents of dif-
ferent states . . . .

(5) Conservation and management measures shall, where practicable, promote efficiency in
the utilization of fishery resources . . . .

(6) Conservation and management measures shall take into account . . . the variations
among . . . fisheries, fishery resources, and catches.
(7) Conservation and management measures shall . . . minimize costs and avoid unneces-

sary duplication.
16 U.S.C. § 1851.

197 16 U.S.C. § 1853(a). For an analysis of the impact of the FCMA on traditional fishery management
practices see Alverson, 7ke Role of Conservation and Fishery Science Under the Fishery Conservation and Management
Act of 1976, 52 WasH. L. REv. 723 (1977).

198 16 U.S.C. § 1852(h)(3). Public hearings are to be conducted “so as to allow all interested persons an
opportunity to be heard in the development of fishery management plans and amendments to such plans,
and with respect to the administration and implementation of the provisions of this Act.” /7. On public
participation see iffa text accompanying notes 424-35.

199 16 U.S.C. § 1855. Interested parties have 45 days after publication to submit comments.

200 16 U.S.C. § 1861. See generally Fidell, Enforcement of the Fishery Conservation and Management Act of 1976:
The Policeman’s Lot, 52 WasH. L. REv. 513 (1977).

201 PFMC PERSPECTIVE, supra note 35, at 14. On the current plan see inffa note 297. See generally U.S.
GENERAL ACCOUNTING OFFICE, THE PACIFIC FISHERY MANAGEMENT COUNCIL’S ROLE IN SALMON
FIsHERIES, REP. NO. CED-79-4 (Nov. 1978).

202 Pyb. L. No. 96-501, 94 Stat. 2697 (codified at 16 U.S.C. §§ 839-83%9h (Supp. V 1981)).

203 In future energy development of the region, the Act requires that highest priority be given to conser-
vation measures, second priority to renewable resources such as solar, wind, hydro, geothermal, biomass or
similar sources of energy, third to processes that use waste heat, and fourth to “all other resources” such as
coal or nuclear power plants. 16 U.S.C. § 839b(e)(1). Sec generally Jackson, The Pacific Northwest Electric
Power Planning and Conservation Act—Solution for a Regional Dilemma, 4 U. PUGET SounD L. REv. 7 (1980).
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fish runs——that had been adversely affected by the construction and operation of
the Federal Columbia River Power System.?2°* On December 5, 1980 President
Carter signed the bill, creating a regionally limited but significant addition to
federal wildlife law.2%> Both the provisions of the Act and its legislative history
strongly reflect congressional exasperation with the apparent failure of past legis-
lation to protect the anadromous fish of the Columbia Basin.206 As enacted, the

204 Among the six basic purposes of the Act is the obligation

to protect, mitigate and enhance the fish and wildlife, including related spawning grounds

and habitat, of the Columbia River and its tributaries, particularly anadromous fish which

are of significant importance to the social and economic well-being of the Pacific Northwest

and the Nation and which are dependent on suitable environmental conditions substantially

obtainable from the management and operation of the Federal Columbia River Power Sys-

tem and other power generating facilities on the Columbia River and its tributaries.
16 U.S.C. § 839(6). Se¢ generally GENERAL ACCOUNTING OFFICE, IMPACTS AND IMPLICATIONS OF THE
PaciFic NORTHWEST POWER BILL, REp. No. EMD-79-105 (1979); Sympostum on the Northwest Electric Power
Planning and Conservation Act, 13 ENVTL. L. Nos. 3 & 4 (1983).

205 On wildlife law before the 1980s, see generally M. BEAN, THE EVOLUTION OF NATIONAL WILDLIFE
Law (1977).

206 On legislative history of the Act, see Blumm & Johnson, Promising a Process for Parity: The Pactfic
Northwest Electric Power Planning and Conservation Act and Anadromous Fish Protection, 11 ENVTL. L. 497 (1981).
Before the passage of the Northwest Power Act the principal means of protecting the Columbia River
Basin’s anadromous fish resource was the Fish and Wildlife Coordination Act of 1934, as amended in 1946
and 1958. 16 U.S.C. §§ 661-666i (1976). See generally Blumm, Fulfilling the Parity Promise: A Perspective on
Scientific Proof, Economic Cost, and Indian Trealy Rights in the Approval of the Columbia Basin Fish and Wildiife
Program, 13 ENVTL. L. 103, 108-12 (1982); see also The Fish and Wildlife Coordination Act and Columbia Basin
Water Project Operations, ANADROMOUS FisH LAw MEMO No. 6 (Natural Resources Law Institute, Mar.
1980). Despite repeated attempts of Congress to strength the Coordination Act, it has been widely viewed
as moribund and ripe for supplementation or replacement. A 1974 General Accounting Office study of
the effect of the Coordination Act on federal water projects concluded that “for the twenty-eight develop-
ments reviewed, the Act’s requirement to consider conservation equally with other development features
had not been effectively carried out.” U.S. COMPTROLLER GENERAL, IMPROVED FEDERAL EFFORTS
NEEDED TO EQuALLY CONSIDER WILDLIFE CONSERVATION WITH OTHER FEATURES OF WATER RE-
SOURCE DEVELOPMENTS 53, REP. NO. B-118370 (1974). Sez also Parenteau, Unfulfilled Mitigation Reguire-
ments of the Fish and Wildlife Coordination Act, 42 N. AM. WILDLIFE CONF. PROC. 179 (1977). In hearings on
the Northwest Power Bill the House Commerce Committee concluded that existing federal legislation “is
not adequate to offset the cumulative impact of the hydroelectric dams of the Columbia and its tributaries
on fish and wildlife.” House CoMMERCE CoMM., H.R. REP. No. 976, pt. 1, 96th Cong., 2d Sess. 48
(1980) [hereinafter cited as COMMERCE COMM. REPORT]. Courts in the Ninth Circuit have consistently
refused to recognize a right of action under the Coordination Act. Se, e.g., Rank v. Drug, 90 F. Supp. 773
(S.D. Cal. 1950); Sierra Club v. Morton, 400 F. Supp. 610 (N.D. Cal. 1975); County of Trinity v. Andrus,
438 F. Supp. 1368 (E.D. Cal. 1977).

One goal of the Coordination Act was to provide fish and wildlife “equal consideration” with other
purposes in water project development. 16 U.S.C. § 661. But because the Coordination Act allowed fed-
eral water project managers virtually unlimited discretion to ignore recommended mitigation measures in
order to maximize “overall project benefits,” 16 U.S.C. § 662(c), it seldom accomplished its avowed pur-
pose. The Act also placed the burden of documenting resource loss on fish and wildlife agencies, thus
delaying the implementation of effective mitigation measures, sometimes until long after project approval.
The Act also concentrated the placement of mitigation measures—usually hatcheries—disproportionately
in the lower river basin, further hastening the depletion of upriver fish runs. COLUMBIA RIVER INTER-
TrIBAL FisH COMM’N, THE MITCHELL ACT: AN ANALYSIS 11-12 (June 1981). Sz also U.S. FisH AND
WILDLIFE SERVICE, WATER RESOURCES PLANNING UNDER THE FisH AND WILDLIFE COORDINATION
ACT (Aug. 1980).

In passing the Northwest Power Act Congress sought not so much to supersede the Coordination Act as
to rectify its shortcomings. Thus, the Northwest Power Act

removes from federal water managers the discretion to judge the merits of the mitigation
measures; it imposes a time deadline on the development of a comprehensive remedial pro-
gram to effectuate such measures; and it recognizes the importance of preserving and restor-
ing upriver resources . . . . Congress responded to past failures (1) by significantly
restructuring water management decision-making authority, (2) dramatically accelerating
the time frame for making decisions, and (3) directing that long overdue fish and wildlife
protection and compensation be designed to benefit those who had lost the most: the
upriver users.
Blumm, supra at 118-19.
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Northwest Power Act promises to become a powerful restraint on the ruinous
effects of hydropower generation on the region’s anadromous fish.

During the hydropower era electricity was artificially cheap in the Pacific
Northwest. Costs of fish and wildlife losses caused by the construction and opera-
tion of dams were, in the language of economists, externalized. In effect, inex-
pensive hydropower was at least partly subsidized by passing along hidden costs
to the salmon fishery. In 1980 Congress decided that the time had come for
hydropower interests to begin repaying their substantial debt to anadromous fish.
It narrowly limited the role of traditional methods of economic valuation in bal-
ancing energy production against fish and wildlife protection. The Northwest
Power Act thus attempts to redress the historic dominance of power generation
over fish and wildlife conservation, and suggests that biological considerations
will henceforth take precedence over economic considerations.?’” The cost of
protecting and restoring the salmon fishery will be treated as a cost of doing
business, borne by all consumers of electric power in the region.

The Act thus requires internalization of formerly uncounted costs of operation
and development. It further mandates that protection of the anadromous
fisheries be made a co-equal partner with hydropower production,?°® in the ex-
press goal “to protect, mitigate, and enhance fish and wildlife affected by the
development operation, and management of [the Columbia Basin hydroelectric
facilities] while assuring the Pacific Northwest an adequate, efficient, economical,
and reliable power supply.”2%® The expansive fish and wildlife provisions of the
Act are not only protective in nature, but also remedial, designed among other
things “to provide for improved survival of [anadromous] fish at hydroelectric
facilities”2!9 and “to provide flows of sufficient quality and quantity . . . to im-
prove production, migration, and survival . . . as necessary to meet sound bio-
logical objectives.”?!!

One effect of the Northwest Power Act has been a restructuring of decision-
making authority over Pacific Northwest water resource issues. The Act places
limitations on federal water management agencies with an institutional bias in
favor of power generation and instead vests planning authority in a new regional

207 The application of traditional methods of cost/benefit analysis is limited by the Act’s mandate for
“equitable treatment.” In the words of one commentator:
Congress specifically considered and rejected a proposed definition of “protect, mitigate and
enhance” that was linked to “minimum economic cost and minimum adverse impact on
electric power production.” The House Commerce Committee made it explicit: “[Clost
should not be a deterrent if a fish and wildlife need might be sacrificed to save dollars.” This
theme is repeatedly reinforced by various provisions of the act which severely limit the use of
economic cost as a constraint on achieving salmon and steelhead protection and restoration

objectives.
The legislative history indicates Congress clearly recognized traditional benefit/cost
evaluations discriminated against anadromous fish . . . [and t]hat it would be illogical, at

least, to condition repayment of a longstanding debt upon it being economically convenient
to the debtors. And there is much evidence which suggests Congress realized the regional
economic value of restored fisheries would exceed the energy cost of modifying hydroelectric
operations. These factors presumably contributed to the rejection of cost effectiveness as a
criterion for evaluating measures to restore salmon and steelhead . . . .
E. Chaney, Cogeneration, supra note 110, at 6. See also Blumm, supra note 206, at 146-52.

208 CoOMMERCE COMM. REPORT, supra note 206, at 56-57.

209 16 U S.C. § 839b(h)(5).

210 16 U.S.C. § 839b(h)(6)(E)(i) (1976).

211 /4. § 839b(h)(6)(E)(ii).
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council, called the Northwest Power Planning Council.?!? Section 4(h) of the
Act,?!3 which contains the principal provisions for rehabilitating the anadromous
fisheries, directs the Council to develop and promulgate a comprehensive fish
and wildlife program within a tight statutory deadline.?'* It gives the Council
authority to oversee implementation of the adopted program to ensure that fed-
eral water managers fulfill their statutory obligation to give “equitable treat-
ment” to fish and wildlife and take the adopted program into account “to the
fullest extent practicable.”213

The Fish and Wildlife Program, by far the most comprehensive and ambitious
fish and wildlife restoration plan ever attempted in the Columbia River Basin,
was adopted on November 15, 1982.216 Since it was not challenged in court
within the time limit allowed by statute, the Program now has the force of law in
the Columbia River Basin.?!7

¢ The Proposed Pacific Salmon Interception Treaty with Canada

The fourth legal event revolutionizing salmon management in the Pacific
Northwest is, strictly speaking, one that has not yet occurred. In December of

212 The institutional structure of the council, based as it is on a regional outlook, resembles that of the
Pacific Fishery Management Council created by the FCMA, sez supra notes 193-95, and may have been
patterned after it. Although the council is not a federal agency, the Northwest Power Act gives federal
courts exclusive review of its actions. 16 U.S.C. § 839b(a)(4). The council has eight members, two each
from Washington, Oregon, Idaho, and Montana, appointed by their respective governors. 16 U.S.C.
§ 839b(a)(2). Responsibility for balancing fish and wildlife protection with the need for power generation
was formerly distributed among four agencies: the Bonneville Power Administration, the U.S. Army
Corps of Engineers, the Federal Energy Regulatory Commission (formerly the Federal Power Commis-
sion), and the Water and Power Resources Service (formerly the Bureau of Reclamation). Ses inffa note
299. These agencies are now charged with exercising their responsibilities consistent with the Act and its
requirement of “equitable treatment” for fish and wildlife. They must consider the fish and wildlife plan
at each stage of decisionmaking and consult with all the region’s fish and wildlife agencies and treaty tribes
in order to coordinate actions. 16 U.S.C. § 839b(h)(11)(A).

213 16 U.S.C. § 839b(h).

214 Congress viewed the condition of some of the upriver fish runs as critical and ordered immediate
action, After the establishment of the council, federal, state, and tribal fishery agencies and interests were
given 90 days (subsequently extended by 60 days) to submit recommendations for the program. 16 U.S.C.
§ 839(h)(3). The council was given only one year from the receipt of recommendations to solicit and
review public comment on recommendations received and to adopt a plan. 16 U.S.C. § 839b(h)(9). Once
approved, the plan can be amended at any time, and must be reviewed at least once every five years. 16
U.S.C. § 839b(d)(1). Significantly, the Act requires that adoption of the fish and wildlife plan precede the
approval of a compatible energy plan, thus deliberately reversing past practice of appending fishery needs
to energy plans almost as an afterthought. E. Chaney, Cogeneration, supra note 102, at 5.

215 16 U.S.C. § 839b(h)(11)(A).

216 Notice of Program Approval, 47 Fed. Reg. 53,976 (1982). Sec generally NORTHWEST POWER PLAN-
NING COUNCIL, COLUMBIA RIVER BASIN FisH AND WILDLIFE PROGRAM (Nov. 1982), [hereinafter cited as
FisH AND WILDLIFE PROGRAM], summarized in 1 NORTHWEST CONSERVATION ACT REP. NO. 23 (Nov.
26, 1982). Important elements of the program include establishment of a water budget to provide ade-
quate flows for downstream migration, § 300; provisions for fish passage at dams, § 400; enhancement
measures, § 700; provisions for new hydropower development, § 1200; and provisions for codrdination of
river operations, § 1300. For a detailed evaluation of the plan, see NATURAL RESOURCES Law INsT.,
ANADROMOUS FisH Law MEMO No. 22 (July, 1983). The proposed electric power plan was adopted on
April 27, 1983. NORTHWEST POWER PLANNING COUNCIL, CONSERVATION AND ELECTRIC POWER PLAN
(April 1983).

217 1 Northwest Energy News No. 9 (Jan.-Feb. 1983) at 9. The Act provides that challenges to the plan
be filed in the Ninth Circuit Court of Appeals within sixty days after publication of notice of approval in
the Federal Register, which occurred on November 30, 1982. 16 U.S.C. § 839f(e)(5). Sez supra note 216.
The Act also requires that “due consideration” be given to “equitable treatment” of fish and wildlife
outside the Columbia River Basin, such as in the Puget Sound or Oregon coastal watersheds. 16 U.S.C.
§ 839b(e)(2). See Thatcher, 7%e Pacific Northwest Electric Power Planning and Conservation Act: Fish and Wildlife
Protection Outside the Columbia River Basin, 13 ENvVTL. L. 517 (1983).
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1982 negotiators for the governments of the United States and Canada con-
cluded and signed a treaty governing mutual harvest of all species of Pacific
salmon. The proposed treaty, formally entitled the Pacific Salmon Interception
Agreement between the United States and Canada (Pacific Salmon Treaty),?'8
requires ratification by both governments to take permanent effect.2!® Negotia-
tors have agreed, however, that certain provisions of the proposed treaty will be
in force on an interim basis for the 1983 and 1984 fishing seasons, pending final
ratification or rejection by the United States and the Canadian Parliament.?20

Pacific salmon of North American origin spawn not only in the rivers and
streams of California, Oregon, Washington, and Alaska, but also in those of Brit-
ish Columbia and portions of the Yukon. Salmon fishing is an important indus-
try along the coast of British Columbia, and that province vies with Alaska for
the title of chief producer of salmon in North America.??! With a land area far
exceeding that of Texas and a population of slightly more than two million, Brit-
ish Columbia has generally been spared the population and industrial pressures
of the neighboring state of Washington to the south. Much of the province, with
its 16,000 miles of rugged coastline, retains at least some of the characteristics of
wilderness. Protection of salmon habitat has thus been more successful in British
Columbia than in its neighbors to the south and the proportion of wild to hatch-
ery salmon produced is greater than ninety percent.???

The Fraser River, which enters the Straight of Georgia just south of Vancou-
ver, is the richest producer of salmon in Canada. Unlike the Columbia—the

218 Mimeographed draft available from the Pacific Fishery Management Council, 526 S.W. Mill Street,
Portland, Oregon 97201.

219 By international custom a treaty is often signed subject to later ratification. Once a proposed treaty
is signed by a representative of the United States, it is submitted to the State Department for review. The
Secretary of State submits the proposed treaty, together with recommendations and comments, to the
President, who in turn may submit it to the Senate for advice and consent. (The President is not required
to submit the treaty to the Senate; if he does not, the proposed treaty is considered withdrawn or rejected.)
If the President submits the proposed treaty for advice and consent, the Senate considers it in committee
and in floor debate, and upon affirmative vote by two-thirds of the Senators present, the treaty is remitted
to the President for ratification. U.S. CONsT. art. I1, § 2, cl. 2. (The term “ratification” is not mentioned
in the Constitution and properly applies to presidential, not Senate action.) The President then may ratify
the document according to its own terms, together with any appropriate or required conditions, reserva-
tions, or understandings attached by the Senate, the State Department, or the President himself. L. HEN-
KIN, FOREIGN AFFAIRS AND THE CONSTITUTION 133-36 (1972). On the effective date of the treaty it is
proclaimed by the President as law. See generally M. WHITEMAN, 14 DIGEST OF INTERNATIONAL Law § 8
at 54-55 (1970); Glennon, ke Senate Role in Treaty Ratification, 77 AM. J. INT'L L. 257 (1983).

220 Pacific Salmon Interception Agreement, supra note 204, Annex IV [proposed] [hereinafter cited as
Treaty]. As this article is in galleys, the proposed treaty is stalled, and negotiations resumed on Nov. 28,
1983. See infra text accompanying notes 243-44. Despite agreement of both parties to implement its provi-
sions pending ratification, neither country was doing so as of December, 1983.

221 A, NETBOY, supra note 3, at 251. Canada, in fact, has a stronger interest in salmon fisheries (as a
percentage of the country’s total fishing industry) than any other nation in the world, and no other nation
faces salmon interception problems more difficult than Canada’s, since most Pacific salmon of Canadian
origin pass through U.S. waters at sometime in their life cycle. Copes, The Law of the Sea and Management of
Anadromous Fish Stocks, 4 OCEAN DEv. & INT'L. L. J. 233, 241 (1977). In Canada marine fisheries lie
entirely under the jurisdiction of the federal government. See Fisheries Act of 1932, CaN. REV. STAT. ch.
F-14 (1970). On the history and provisions of the Canadian Fisheries Act, see PACIFIC SALMON MANAGE-
MENT FOR PEOPLE 122-35 (D. Ellis ed. 1977). For a comparison of Canadian with United States federal-
ism as they relate to offshore natural resource management, see Charney, 7he Qffihore Jurisdiction of the States
of the United States and the Provinces of Canada—dA Comparison, 12 OCEAN DEv. & INT’L. L. J. 301 (1983). For
an overview see VanderZwagg, Canadian Fisheries Management: A Legal and Administrative Overview, 13
OceaN Dev. & INT'L. L. J. 171 (1983).

222D, Poon & J. Garcia, A Comparative Analysis of Anadromous Salmonid Stocks and Possible
Cause[s] for Their Decline 85 (Final Report Submitted to the Northwest Power Planning Council, June
1982).
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other big salmon producer on the west coast of North America—the Fraser is
undammed, with the result that during the 1960s the Fraser supplanted the Co-
lumbia as the dominant salmon river of North America.??3

Although the Fraser River lies entirely within Canada, management responsi-
bility for some of its salmon stocks is shared with the United States under the
terms of the Fraser River Treaty of 1930,22* which established a pioneering in-
ternational fishery management body, the International Pacific Salmon Fisheries
Commission (IPSFC, popularly called the “Sockeye Commission”). The Com-
mission has authority to manage sockeye and pink salmon from the Fraser River
and nearby areas within a specified geographical area called “convention wa-
ters.”?2> Both the Treaty and the Commission it created have been highly suc-
cessful in achieving their stated goals, and fishing interests in both nations have
lauded the Sockeye Commission for revitalizing the sockeye salmon runs of the
Fraser River and for impartially allocating the fish among Canadian and United
States users.?26

223 The recent annual average chinook catch from the Fraser River has been 578,000 fish. /7. at 88. Ser
also supra note 106,

224 Formally, the Convention for the Preservation, Protection and Extension of the Sockeye Salmon
Fisheries in the Fraser River System, 8 U.S.T. 1057, T.LA.S. No. 3857. Ratified in 1937 and in effect since
1946, the Fraser River Treaty was amended in 1957 to include provisions for the management of pink
salmon in addition to sockeye, and further amended in 1980 to establish a supplemental advisory commit-
tee. Unsuccessful attempts at drafting and ratifying such a treaty date back to 1908, and U.S. salmon
fishers have been catching Fraser River fish since the late nineteenth century. For a summary of the
history of the Fraser River Treaty see J. CRUTCHFIELD & G. PONTECORVO, THE PaciIFic SALMON FisH-
ERIES: A STUDY OF IRRATIONAL CONSERVATION 140-46 (1969). On its provisions see H. KASAHARA &
W. BURKE, NORTH PAcIFIC FISHERIES MANAGEMENT, RESOURCES FOR THE FUTURE PROGRAM OF IN-
TERNATIONAL STUDIES OF FISHERY ARRANGEMENTS NO. 2 (1973) at 32-34. For recent fishery statistics
and a summary of Commission actions, see INT’L PAcIFiCc SALMON FISHERIES COMM’N, ANNUAL REPORT,
1981 (1982). The Treaty as ratified in 1937 contained three substantive provisions: (1) the Sockeye Com-
mission would have no power to authorize fishing contrary to the laws of Canada or the State of Washing-
ton; (2) the Commission would not promulgate or enforce regulations until the scientific investigations
provided for were completed, and in any event no sooner than eight years or two “sockeye cycles” from the
time of ratification; and (3) the Commission would set up and include in its deliberations advisory commit-
tees on which industry representatives would sit. Implementation of the provisions of the Treaty would be
guided by two goals: (1) to restore the Fraser River sockeye runs (and after 1958 the pink salmon runs) to
their early twentieth century abundance; and (2) to provide an equal division of the catch between Cana-
dian and U.S. fishers.

The Commission consists of six members, three from each nation. Two commissioners from each coun-
try must agree on any Commission action for it to become effective. Canada and the U.S. share equally in
the costs of management and the expenses of the professional staff. Although the Commission has no
enforcement powers, its recommendations to the Washington Department of Fisheries and the Canadian
Department of Fisheries and Oceans have been routinely adopted and enforced. For an overview of the
history of the U.S.-Canada cooperative salmon management, see E. MILESs, S. GiBBs, D. FLUHARTY, C.
DawsoN & D. TEETER, THE MANAGEMENT OF MARINE REGIONs: THE NORTH PAcIFic 95-97 (1982).

225 Qutside convention waters, mutual fishing privileges have been governed by a series of reciprocal
fishing agreements. In 1957, for example, British Columbia, Washington, Oregon, and California formed
a joint compact to prohibit all offshore net fishing of salmon. In 1970, as negotiations began for a compre-
hensive treaty, interim agreements allowed salmon fishers of each country to fish in the waters of the other.
Agreement Between the Government of the U.S.A. and the Government of Canada on Reciptocal Fishing
Privileges in Certain Areas Off Their Coasts, 752 U.N. Treaty Ser. 3; 21 U.S.T. 1283, T.LA.S. No. 6879
(1970). These agreements terminated in 1978, after each nation had extended its fisheries jurisdiction to
200 miles. At that time both nations closed their waters to salmon fishing from the other. For a discussion
of the history of the current negotiations and the events that led to them, see E. MILEs, S. GiBss, D.
FLUHARTY, C. DAWSON, & D. TEETER, THE MANAGEMENT OF MARINE REGIONS: THE NORTH PAcIFIC
173-76 (1982); K. Henry, Pacific Salmon Interception, SCIENCE, POLITICS, & FISHING 137, Oregon State Uni-
versity Sea Grant Pub. No. RESU-W-81-001 (N. Krant ed. 1981). With all reciprocal salmon fishing
closed (except under the terms of the Fraser River Treaty), conclusion of a new and more comprehensive
treaty has taken on greater urgency. PFMC PERSPECTIVE, supra note 35, at 12. Se¢ also H.R. REP. No. 96-
1243, Pt. 1, 96th Cong., 2d Sess. 35 (1980).

226 J. CRUTCHFIELD & G. PONTECORVO, sugra note 224, at 143. Provisions of the treaty and actions of
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It has been apparent for many years that the Fraser River Treaty, limited as it
is in scope and in geographical coverage, is inadequate to meet the challenges of
modern salmon management. First, the terms of the Treaty apply to only two of
the five species of salmon found in the convention waters. No cooperative agree-
ment on the management of chinook, coho, or chum salmon now exists between
the United States and Canada, other than through the proposed Pacific Salmon
Treaty. Second, the Fraser Treaty has been increasingly anachronistic in the
extent of its geographical coverage.??” Accordingly, in 1970 Canada and the
United States entered negotiations for a new and comprehensive treaty that
would govern salmon interceptions and reciprocal fishing privileges for all ocean-
going salmonid stocks intercepted on the way to their natal streams in either
country. Negotiations have been protracted and sometimes bitter. But the result
is the proposed 1982 Pacific Salmon Treaty, at this writing under review in prep-
aration for submission to both governments for ratification.??8

The proposed treaty has two governing principles: (1) to prevent overfishing
that results in a level of escapement less than that needed to insure optimum
sustainable yields; and (2) to set allotments so that each country receives benefits
equivalent to the production of salmon originating in its own waters.??? In order
to implement these principles, the proposed treaty establishes a new agency, to be
called the Pacific Salmon Commission, as a forum for consultation and negotia-
tion on interception limits and other management questions.?3® The Commis-
sion will be composed of no more than four members from each nation, and it
will in turn establish three regional panels to conduct studies and offer recom-
mendations concerning escapement objectives for the various stocks in their re-
spective areas. A technical dispute settlement board will also be established with

the Commission, however, have run afoul of the treaty Indian tribe allocation requirements of United
States v. Washington, see supra text accompanying notes 164-68. See, c.g., United States v. Decker, 600
F.2d 733 (9th Cir.) cert. denied, 444 U S. 855 (1979) (in accordance with United States v. Washington, the
United States government issued regulations giving certain United States Indians longer fishing time than
non-Indians in waters controlled by the Fraser River Treaty. The Sockeye Commission countermanded
the United States regulations, issuing an emergency order that the regulations must apply equally and
without exception to all United States fishermen. Appellant, a non-Indian commercial fisherman, was
convicted of fishing on days restricted to Indian fishing. (The Ninth Circuit Court of Appeals upheld the
conviction.) See fudicial Decisions, United States v. Decker, 74 AMER. J. INT’L. L. 198 (1980).

227 In 1946, the first year of joint management of sockeye salmon of the Fraser River, nearly 95% of the
sockeye catch was taken in “convention waters,” Z¢. , within the geographical area covered by the terms of
the Treaty. By 1981, however, the Commission controlled only 39.4% of the Fraser River sockeye run and
40.8% of the pink salmon run. According to Canadian government estimates, 727,000 Fraser River sock-
eye were taken within convention waters in 1982, while as many as three million were caught outside.
Fishermen’s News, May, 1983, (2nd issue), at 17, col. 2. (The 1982 Fraser River sockeye catch was the
largest since 1958 and the second largest since 1902)) Thus, over the years the Fraser River Treaty has
come to cover a dwindling portion of the Fraser River harvest, and the Canadian government has shown
no inclination to restrict the sockeye harvest outside convention waters so that more fish can be caught by
United States salmon fishers.

228 See infra text accompanying notes 243.

229 Treaty, supra note 220, Art. III (1). The second of these is termed the “equity principle.” The
negotiators of the treaty caution that more data are needed before interceptions can be determined with
precision, and that the methods of evaluating benefits accruing within each country may differ. Where a
substantial inequity exists, it is expected that the oversight commission established by the treaty will phase
out the inequity over a period of time. /d Letter of Understanding Between the Negotiators Regarding
Implementation of Article IIL.1.(b). Although the terms of the treaty ensure a continued annual allotment
to U.S. fishermen of Fraser River sockeye and pink salmon for a number of years yet to be determined, the
50/50 split mandated by the 1930 Treaty, supra note 210, is eliminated. Most likely, this will result in an
increased Canadian share of the Fraser River runs.

230 Treaty, supra note 220, Art. II.
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unreviewable authority to make findings of fact.23!

Ratification of the proposed treaty will terminate the Fraser River Treaty.?32
Some of the responsibilities of the superseded Sockeye Commission will be trans-
ferred to the new Pacific Salmon Commission; others will revert to the Canadian
Department of Fisheries and Oceans. Provisions are made to conduct joint re-
search, and each party will allow access to its waters for research undertaken by
the other, subject to normal restrictions.?33 The terms of the treaty will be inter-
preted and applied so as not to interfere with existing Indian treaty rights or
existing federal laws.234

Governing principles are embodied in the articles of the treaty; technical mat-
ters are reserved for annexes, some of which have expiration dates. Annexes may
be renegotiated at any time or amended by an exchange of notes.?3> Although
the treaty was to take effect in 1983, the annexes contain interim measures that
would have the effect of managing the 1983 and 1984 salmon seasons according
to the terms of the treaty.236

For the first time Canada will be guaranteed benefits from salmon originating
in “transboundary” rivers, which begin in Canada but flow to the sea through
the United States.23” Salmon originating in Alaskan parts of transboundary riv-
ers are to be considered Alaskan stocks. Those hatching in Canadian portions of
the river but migrating through Alaska are “shared” fish. In the latter case en-
hancement programs are undertaken cooperatively.?38

Arguably, the most urgent feature of the proposed treaty concerns the conser-
vation of wild stocks of chinook salmon, which have suffered drastic and
coastwide declines in escapement in recent years.23® The terms of the treaty pro-
vide for a badly needed twenty-five percent cut by both Alaska and British Co-
lumbia in the 1983 chinook catch, using the 1978-1981 seasons as a base
period.?* An important provision of the proposed treaty controls the harvest of
catch reductions made in one nation’s chinook fishery by fishers of the other na-
tion.?*! Thus, extra fish resulting from a twenty-five percent reduction in the

231 4. Art. XIL

232 /4. Art. XV(3).

23304 Art. X.

234 /4. Art. X1

235 /4. Art. XIII(3).

236 /4. Annex IV.

237 /d. Art, XII. The Alsek, the Stikine, the Taku, and the Yukon are the important transboundary
rivers with headwaters in Canada and mouths in Alaska. Negotiators have so far been unable to agree on
what proportion of the catch on transboundary rivers is due each country, but an appended “letter of
understanding” allows for ratification of the document and for fishing to continue while future negotia-
tions attempt to work out an equitable split. For maps of affected areas and charts of 1983 and 1984
allotments see ALASKA SEAS AND COASTS, Feb.-Mar. 1983, at 6-9. The Columbia River, which originates
in British Columbia, is specifically excluded from the transboundary river provisions since sea-run salmon
are now blocked from its Canadian reaches. Treaty, supra note 220, Annex IV ch. 1(6).

238 Treaty, supra note 220, Art. VII(4).

239 Escapement of chinook in British Columbia has declined by 50% since 1950. D. Poon & J. Garcia,
supra note 222, at 111.: The Fraser River Treaty of 1930 has no provisions for chinook interception or
conservation. No bilateral regulation of the chinook fishery now exists, until the interim measures of the
Pacific Salmon Treaty take effect. Se¢ supra note 220.

240 Treaty, supra note 220, Annex IV ch. 3(6). The combined catch for all of Alaska will be limited to
263,000 fish for 1983, up from 255,000 in 1982. (The allowable catch rises because cuts already made by
Alaska as conservation measures in past years are set off against future cuts.) The British Columbia catch
is not to exceed 868,000 fish, down from 1.5 million taken in 1982. Further reductions will be made for the
1984 season after the effectiveness of the 1983 regulations has been determined. /Z Annex IV ch. 3(3).

241 /4. Annex IV ch. 3(4).



