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STANFORD LA W REVIEW

some of the major structural changes, such as the decision to elect
the executive and the legislature separately and the decision to vest
more appointment authority in the executive, are better described
as efforts to separate functions than to merge them.135 Nevertheless,
scholars have seized upon the historical emphasis on balance to
minimize the need for an abstract differentiation of functions.136

The framers' method of restricting power through a specific,
limited sharing of functions could be construed as additional evi-
dence of the importance of maintaining a general separation of
functions. That is, because the framers specified where functions
should be shared, separation might be implied wherever the text
does not explicitly require concurrence. The Supreme Court some-
times has relied on this rule of construction.137 The other bases for
academic skepticism, however, cast considerable doubt that this rule,
even if theoretically correct, is useful in deciding real cases.

B. Pragmatic Bases

Some scholars have argued that the doctrine of checks and
balances vests in all three branches of the government the real
authority to define the appropriate limit of power.' Because a
definition of function necessarily is implicit in the exercise of
concurrent powers such as treaty formation or the appointment
process, "the institutions of the Presidency and Congress must bear
primary responsibility for drawing many jurisdictional lines."'3 9

This is a pragmatic conclusion because effective political power does
reside in the executive and legislative branches, and many separa-
tion of powers issues are, in fact, resolved by the political process.
Standing alone, however, this argument fails to distinguish separa-
tion of powers decisions from other constitutional decisions. For
example, because Congress may legislate in areas that might affect
first amendment rights, it surely has the initial responsibility to

135. See generally M. VILE, supra note 14, at 18, 119-75; G. WOOD, supra note 68, at 519-
64; THE FEDERALIST Nos. 67, 68, 75, 76 (A. Hamilton); Sharp, The ClassicalAmerican Doctrine
of "The Separation of Powers," 2 U. CHI. L. REV. 385, 396 (1935). The Supreme Court has
acknowledged very recently that separation of powers was central to the thinking of the
framers. Buckley v. Valeo, 424 U.S. 1, 120 (1976). For a comparison between the appointment
power under the Articles of Confederation and those under the Constitution, see Myers v.
United States, 272 U.S. 52, 110 (1926).

136. See, e.g., Frohnmayer, supra note 22, at 218-19. See also Levi, supra note 17.
137. See cases cited in notes 161 & 162 infra.
138. See Frohnmayer, supra note 22, at 216-19; Levi, supra note 17, at 386-91.
139. Frohnmayer, supra note 22, at 214.
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determine that its legislation is consistent with those rights. 140 But it
does not follow that the judiciary should not review such deci-
sions.14 1 Indeed, to the extent that an aggressive use of judicial
review in other areas is justified as an effort to protect the integrity
of the political process, 142 there is no reason in principle why the
Court should enforce separation of powers principles any less dili-
gently. The integrity of the process, including the need to preserve
democratic accountability, is equally at stake when federal courts
assume state executive and legislative roles.

The argument for a limited judicial function in applying separa-
tion of powers also rests, however, on a fundamental distrust of the
doctrine itself. Formal application of separation of powers has been
viewed as a threat to the effective functioning of government. De-
scribed as "mechanistic" and unrealistic, 143 a conceptual application
of the doctrine is thought to threaten such modern necessities as a
strong executive branch and independent administrative agen-
cies. 144 In short, there is some tendency in American political
thought to supplement the framers' accommodation between sep-

140. See P. BREST, PROCESSES OF CONSTITUTIONAL DECISIONMAKING 15-31, 44-46 (f975).
141. "The conclusion from this reasoning is, that where the heads of departments are

the political or confidential agents of the ex&utive, merely to execute the will of the President,
or rather to act in cases in which the executive professes a constitutional or legal discretion,
nothing can be more perfectly clear, than that their acts are only politically examinable. But
where a specific duty is assigned by law, and individual rights depend upon the performance
of that duty, it seems equally clear, that the individual who considers himself injured, has a
right to resort to the laws of his country for a remedy. ... Marbury v. Madison, 5 U.S. (1
Cranch) 137, 166 (1803).

142. "Especially since the right to exercise the franchise in a free and unimpaired
manner is preservative of other basic civil and political rights, any alleged infringement of the
right of citizens to vote must be carefully and meticulously scrutinized. ... Reynolds v.
Sims, 377 U.S. 533, 562 (1964) (announcing the one-person-one-vote rule). In the Carolene
Products footnote, the Court included protecting the-integrity of the political process among
the areas that might justify aggressive or "strict" judicial review. United States v. Carolene
Prods. Co., 304 U.S. 144, 152 n.4 (1938) ("It is unnecessary to consider now whether
legislation which restricts those political processes which can ordinarily be expected to bring
about repeal of undesirable legislation, is to be subjected to more exacting scrutiny under the
general prohibitions of the Fourteenth Amendment than are most other types of legisla-
tion."). See G. GUNTHER, supra note 24, at 592-94. The justification for aggressive judicial
intervention when legislation restricts the political process-because the political process must
ordinarily be relied upon to repeal undesirable legislation-is equally applicable to justify
strict scrutiny of lower federal courts' violations of separation of powers: A district court's
unwise constitutional mandate is even more irreversible by the political process than is
undesirable legislation passed by a corrupt political process.

143. See Frohnmayer, supra note 22, at 215 (quoting K. LOWENSTEIN, POLITICAL POWER
AND THE GOVERNMENTAL PROCESS (2d ed. 1965)).

144. Id. at 217. See also W. WILSON, CONGRESSIONAL GOvERNMENT: A STUDY IN AMERI-
CAN POLITICS (1885).
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aration and balance by simply substituting the power politics of
checks and balances for the "parchment barriers" 145 of an intellectu-
al, court-enforced separation of functions. This tendency is as evi-
dent now in the innovations in the scope of federal judicial relief as
it once was in the innovation of the independent administrative
agencies. Thus Professor Chayes and others defend new forms of
judicial activism partly on the ground that the courts have been
effective in achieving important policy objectives for many groups
that have been relatively powerless in the political process. 146 The
pragmatists urge, with equanimity, even eagerness, that the adapta-
tion of the judiciary into a new and more forceful institution should
be awaited and studied; the effectiveness of the new institution, not
a priori arguments, should control the response of the other
branches to this phenomenon. 147

Highly effective measures, however, can be unconstitutional
nevertheless. Some constitutional doctrines, including separation of
powers, were designed in part to make government less efficient, 148

and they cannot be disregarded merely because they have their
intended effect. The pragmatic American political tradition treats
separation of powers as a special case, however, because that tradi-
tion also doubts that "separation of powers" really means anything.

C. Conceptual Bases

If there is no way to distinguish judicial, legislative and executive
functions, separation of powers must be recast as an admonition to
maintain three different departments of government-"not a gov-
ernment of separated powers, but rather a government of separated
institutions sharing powers."' 49 The classical identification of sepa-
rate functions appears to be too simplistic. This identification was
based primarily on the purpose with which power is exercised: 150 If
the purpose was to set policy prospectively, the power was labeled
"legislative"; if to implement those policies, it was "executive"; and if
to adjudicate whether specific behavior violated those policies, it was
"judicial" power. Secondarily, the classical identifications relied on

145. THE FEDERALIST No. 48, at 333 (J. Madison) (J. Cooke ed. 1961).
146. E.g., Chayes, supra note 2; Denvir, Towards a Political Theory of Public Interest

Litigation, 54 N.C.L. Rnv. 1133 (1976).
147. Chayes, supra note 2, at 1307-09.
148. See M. VILE, supra note 14, at 10. See also material cited in note 126 supra.
149. Frohnmayer, supra note 22, at 218-19.
150. See, e.g., H. HART & A. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN THE MAKING

AND APPLICATION OF LAW 185-90 (tent. ed. 1958); M. VILE, supra note 14, at 16-17; Frohnmay-
er, supra note 22, at 218.
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the methods of exercising power.151 Legislative decisions were
thought to require predictive, value-laden judgments; executive
decisions, to involve the implementation of legislative ends by a
practical choice of means; judicial decisions, to require a judgment
regarding past events that involved two or more parties whose legal
rights and remedies turned on an application of the law to their
behavior.

It is now clearly understood that a merging of functions is both
desirable and unavoidable. The reasons for this unavoidable merg-
ing are varied. The delegated powers are not, of course, entirely
defined, and therefore it is difficult to know when one branch is
encroaching on the powers of another. 15 2 For example, the extent to
which the executive power was intended to involve discretionary
authority, whether in foreign or domestic policy, is a subject of
continuing debate.' 53 Even were the character of the delegated
powers certain, the Constitution specifically provides for some
concurrent exercise of powers.' 54 The executive veto power, of
course, is descriptively legislative and the Senate's power to approve
specific appointments is descriptively executive. Finally, even were
the powers not specifically concurrent, the exercise of any of the
delegated powers necessarily involves some of the purposes and
methods of decisionmaking indigenous to one of the other
branches. 155 Executive "adjudication," such as terminating entitle-
ments, occurs every day; courts make policy and control executive
behavior by deciding cases; legislatures need the descriptively judi-
cial contempt power to gather information necessary for legisla-
ting.156 Therefore, the mere fact that one branch utilizes the pur-
poses or methods of another branch is not sufficient to find a
violation of separation of powers.

Moreover, even if a descriptive application of the doctrine were
feasible, it is impossible to keep the separate functions of each
branch from "interfering" with the functioning of the other
branches because each branch constitutionally is entitled to influ-

151. See generally H. HART & A. SACKS, supra note 150. See also Chayes, supra note 2;
Frohnmayer, supra note 22, at 218; Williams, "Hybrid Rulemaking" Under the Administrative
Procedure Act: A Legal and Empirical Analysis, 42 U. CHi. L. REv. 401, 403-11 (1975).

152. Frohnmayer, supra note 22, at 218-20.
153. Id. at 220 & n.35. See generally Symposium: Separation of Powers, 52 IND. L.J. 311

(1977).
154. Frohnmayer, supra note 22, at 217.
155. Id. at 216-17; Parker, The Historic Basis of Administrative Law: Separation of Powers

and Judicial Supremacy, 12 RUTGERS L. REv. 449 (1958).
156. McGrain v. Daugherty, 273 U.S. 135, 174 (1927).
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ence the others profoundly. By its very nature, an executive pardon
frustrates the legislative and judicial branches.15 7 The congressional
authority to control the jurisdiction of the courts can, in effect,
decide cases, 158 and its authority to organize and set policy for
executive offices similarly controls their functioning. 159 Similarly,
the judicial decree can and does control the operation of the other
branches.

In short, the two assumptions underlying separation of powers-
that functions can be distinguished abstractly and that any one
branch can be kept from interfering with the others-appear un-
realistic. Therefore, the impulse is strong to rely instead on the
political capacity of each branch to control the others. That capacity
depends only slightly, if at all, on the first assumption and not at all
on the second.

The pragmatic tradition, however, is at odds with almost two
centuries of Supreme Court adjudication, for the Court, after all,
has managed throughout its history to apply the doctrine of separa-
tion of powers to specific controversies. The pragmatic tradition's
preference for balance rather than separation does not amend the
Constitution. Nevertheless, the conceptual criticisms of separation
of powers do provide useful insights for evaluating the established
judicial standards for its implementation. There is no avoiding the
conclusion that the standard articulations of the separation principle
are rather unsatisfactory when set against the arguments that func-
tional merging is inevitable. The following discussion indicates,
however, that a close examination of these doctrinal inadequacies
points to an underlying logic that is both sensible and usable.

1. The basic judicial standard.

The traditional judicial standard for implementing separation of
powers utilizes the defined function of each branch to delimit the
functions of the others. Kilbourn v. Thompson,160 in which the Court
restricted congressional investigations deemed "judicial" in nature,
contained a typical statement of this approach:

157. See Boudin, The Presidential Pardons of James R. Hoffa and Richard M. Nixon: Have the
Limitations on the Pardon Power Been Exceeded?, 48 U. COLO. L. REv. 1 (1976); text accompany-
ing notes 169-70 infra.

158. See Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise
in Dialectic, 66 HARV. L. REv. 1362 (1953); text accompanying notes 166-68 infra.

159. See Myers v. United States, 272 U.S. 52, 240 (1926) (Brandeis, J., dissenting).
160. 103 U.S. 168 (1880).

[Vol. 30:661
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It is believed to be one of the chief merits of the American
system of written constitutional law, that all the powers intrusted to
government, whether State or national, are divided into the three
grand departments. .... That the functions appropriate to each
of these branches of government shall be vested in a separate body
of public servants. . . .It is also essential to the successful working
of this system that the persons intrusted with power in any one of
these branches shall not be permitted to encroach upon the powers
confided to the others, but that each shall by the law of its creation
be limited to the exercise of the powers appropriate to its own
department and no other.' 61

This is, in a sense, a "hydraulic" model: The fluid nature and scope
of each branch's functions expand to fit circumstances until they
reach the limit set by a competing branch's function. This formula-
tion at least has the advantage of not limiting each branch to a rigid,
preconceived form. It acknowledges constitutionally mandated
merged functions only as "important exceptions."' 162

This traditional formulation is difficult to apply, however. Al-
though it validates, as it must, the legitimacy of such specified
exceptions as the veto and pardon powers, it does not provide
standards for identifying when the exercise of an overlapping pow-
er is excessive, nor even for identifying the boundary between two
generic functions. United States v. Klein 163 exemplifies the first of
these deficiencies. The conflict under examination in Klein was
between two overlapping sets of functions: the executive pardon
power, which overlaps the legislative function of prescribing punish-
ments, and the congressional power to determine judicial juris-
diction, which overlaps the judicial function of trying cases. The
Supreme Court held, first, 164 that although the President effectively

161. Id. at 190-91. See A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495,
529 (1935); Springer v. Philippine Islands, 277 U.S. 189, 201-02 (1928); Myers v. United
States, 272 U.S. 52, 116-20 (1926); Marshall v. Gordon, 243 U.S. 521, 536-40 (1917); United
States v. Klein, 80 U.S. (13 Wall.) 128, 147-48 (1872); Gordon v. United States, 117 U.S. 697,
700-03 (1864); cf. cases cited in note 84 supra (legislative power of taxation delimits judicial
authority); cases cited in notes 86-96 supra (case and controversy requirements).

162. E.g., Myers v. United States, 272 U.S. 52, 127 (1926); Marshall v. Gordon, 243 U.S.
521, 536 (1917); Mugler v. Kansas, 123 U.S. 623, 662 (1887); Kilbourn v. Thompson, 103 U.S.
168, 191 (1880); Meriwether v. Garrett, 102 U.S. 472, 515 (1880) (Field, Miller and Bradley,
JJ., concurring in the judgment).

163. 80 U.S. (13 Wall.) 128, 147-48 (1872).
164. The Klein opinion apparently considered the legislative-judicial conflict first, and

only after holding the conditional removal of jurisdiction to be an unconstitutional legislative
incursion into the judicial role did the opinion go on to hold: "The rule prescribed is also liable
to just exception as impairing the effect of a pardon, and thus infringing the constitutional
power of the Executive." Id. at 147 (emphasis added). See note 168 infra. The two separation
of powers conflicts are presented here in this order merely for descriptive convenience.
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had thwarted the legislative policy of punishing Civil War insur-
gents, Congress was without authority to limit the presidential par-
don power.165 The second functional conflict involved the congres-
sional specification of the method for proving the loyalty of South-
erners for purposes of regaining confiscated property, and the
enactment of a statute granting the Supreme Court appellate juris-
diction only to dismiss appeals when the judgment below rested on
other types of evidence of loyalty, including evidence of an execu-
tive pardon. 65 The statute would have controlled the outcome of
cases pending at the time it was passed, including Klein itself. 167 The
Court found that Congress had "prescribed a rule for the decision
of a cause in a particular way," and, therefore, had "passed the limit
which separates the legislative from the judicial power."'168

The significance of these two holdings is that they demonstrate
both the need for and the inadequacy of the traditional judicial
separation of powers standard. By its nature, the pardon power
must interfere with the general legislative power; the limit of the
pardon power, therefore, cannot be defined by identifying the
scope of the legislative power. Instead, the traditional judicial logic
followed in Klein sets the limit of the general legislative power by
identifying the scope of the exceptional power, here the pardon
power. The general and exceptional powers are descriptively alike,
however, so this formulation can permit the exception to swallow
the rule. If, as the Court held in Klein, the President can pardon
whole categories of people with such conditions as he wishes, and if,
as other cases indicate, he can do so even before indictment, 169 it is
difficult to distinguish the pardon power from the legislative power

165. 80 U.S. (13 Wall.) at 139-41.
166. Id. at 145.
167. Id. at 143.
168. Id. at 146-47. Another, perhaps preferable, explanation of Klein is that it held no

more than that it is unconstitutional for Congress to "bind the Court to decide a case in
accordance with a rule of law independently unconstitutional on other grounds." HART &
WECHSLER, supra note 134, at 316. See G. GUNTHER, supra note 24, at 56-57. On that
interpretation, the withdrawal of appellate jurisdiction was unconstitutional only because it
would require the Court to give effect to Congress' unconstitutional impairment of the
pardon. This interpretation does not rest on separation of legislative and judicial powers at all,
but merely on the narrow holding of Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). The
Klein opinion, however, clearly treated the case as involving two distinct separation of powers
issues, and the language even suggests that the consideration of the congressional impairment
of the pardon might be dicta. See note 164 supra. Furthermore, the Court has treated Klein as
a separation of powers case rather than a Marbuty issue. Glidden Co. v. Zdanok, 370 U.S. 530,
568 (1962). In any event, the Klein opinion is used here for illustrative purposes, and the
discussion is based on the Court's language.

169. E.g., Exparte Garland, 71 U.S. 333, 380 (1867).
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to prescribe punishments, 170 at least whenever Congress prescribes
broader or more severe sanctions than the President desires.

The Klein Court's second holding responds to this need to limit
the "exceptional" constitutional checks, yet as a decisional principle
the traditional standard cannot explain the outcome. Of course, a
jurisdictional statute might affect the outcome of a pending case just
as it necessarily affects the outcomes of future cases. To this extent
the judicial power and the legislative powers overlap, and the hy-
draulic model would seem to require the subordination of the judi-
cial function to the exceptional legislative power to define juris-
diction. By its nature, the power to define jurisdiction affects case
outcomes and cannot be improper simply because it looks like the
judicial power in this respect.171

The difficulty in Klein is not that the Court attempted to limit
the exceptional power of Congress to affect case outcomes by re-
stricting jurisdiction. Without such limitation, the congressional
power over jurisdiction threatens the general judicial power it-
self,172 just as the pardon power as upheld in Klein appears to
threaten the general legislative function. Rather, the difficulty is
that the decisional principle cannot explain why the exceptional
power should be limited at all. If functions are generally independ-
ent, but not where the constitutional text requires merger, there is no
apparent limit to the exceptional power. That the exceptional power
appears to be identical to the more general power, which is the only
limit the traditional hydraulic model recognizes, is irrelevant when
powers are specified textually as concurrent. In short, the tradition-
al maxim by itself cannot explain which branch should prevail in a
conflict between concurrent powers.

The second problem with the traditional hydraulic model is that
it provides no real guidance even when the functions are not textu-
ally defined as overlapping. The generic, delegated powers are not
self-defining; the proper scope and means of executing such broad

170. See generally Boudin, supra note 157.
171. Indeed, Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1869), upheld a withdrawal of

appellate jurisdiction for habeas corpus, even as applied to a case in which the Court already
had granted jurisdiction for the appeal and had heard arguments on the merits. The Klein
Court did not even discuss McCardle. If the Klein-McCardle distinction is to be sustained on a
separation of powers rationale, it must hinge on the fact that Klein's withdrawal of jurisdiction
was conditioned upon a finding of fact, whereas the McCardle withdrawal of jurisdiction was
unconditioned. See Glidden Co. v. Zdanok, 370 U.S. 530, 568 (1962).

172. Cf. Hart, supra note 158, at 1363 (congressional power to limit jurisdiction difficult
to reconcile with "the basic presuppositions of a regime of law and of constitutional govern-
ment").
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powers as the "judicial Power" are open to reasonable differences of
opinion. It is not convincing, for example, to claim as the Court did
in Kilbournl73 that Congress cannot use the contempt power because
it is judicial in character. If Congress requires the contempt power
to conduct its legislative business, it is irrelevant that such power
"looks like" a judicial power, for that similarity merely indicates that
the power is held concurrently in some instances. In Kilbourn, the
Court attempted to avoid this difficulty by finding that the subject
under legislative inquiry was presently before the courts and there-
fore could be resolved only by the courts. 174 This finding was pa-
tently inconclusive because the same information may be relevant
both to a case before the courts and also to legislation being drafted
to prevent similar cases from arising in the future. It makes entirely
as much sense to state that in Kilbourn the judicial power to try cases
interfered with the legislative power to obtain information as it does
to argue the reverse. In short, the traditional model of limiting
functions by reference to the nature of the functions of the compet-
ing branches is question-begging unless there is some independent
method of establishing that the asserted functions are neither ex-
plicitly nor impliedly concurrent.

2. Internal and external functions.

Because the hydraulic model by itself cannot define the limits of
concurrently held functions, the courts have attempted to supple-
ment it with a distinction between the "internal" and "external"
exercise of such functions. The broadest example of the resulting
standard was the Jeffersonian argument for limitation of the power
of judicial review. These democrats argued that a shared function
should not be used by one branch so as to affect the coordinate
functioning of another branch. Specifically, they argued that each
branch should have "an equal right to decide for itself what is the
meaning of the constitution in the cases submitted to its action." 175

Taken to this extreme, the argument against the "external" applica-
tion of a shared function is authority for chaotic, continuing conflict
among the branches: 176 Within its own sphere, each branch could
act independently of the other branch's constitutional interpreta-
tions.

173. 103 U.S. 168, 192-93 (1880); see text accompanying note 160 supra.
174. 103 U.S. at 193.
175. Letter to Judge Spencer Roane, Sept. 6, 1819, reprinted in X THE WRITINGS OF

THOMAS JEFFERSON 140, 141 (P. Ford ed. 1899). See G. GUNTHER, supra note 24, at 26-31;
Wechsler, The Courts and the Constitution, 65 COLUM. L. Rv. 1001, 1008 (1965).

176. M. VILE, supra note 14, at 164-75.
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A more limited version of the same distinction occasionally has
been adopted by the Court. For example, the Court suggested in
Michaelson v. United States177 that legislative authority to control the
judicial contempt power is narrower when that power is used to
assure orderly proceedings in the courtroom than when used to
enforce compliance with judicial decrees outside the courtroom. 178

Thus the location of the dividing line between the legislative and
judicial control over the contempt power was thought to depend in
part on whether the internal functions of the judiciary were im-
plicated. Similarly, the Court has suggested that the legislative
contempt power interferes less with the judicial function when the
legislature seeks merely to protect the internal integrity of its
committee proceedings. 179

The difficulty with the labels "internal" and "external" is that
they merely represent conclusions, not explanations of the scope of
governmental functions. A judicial contempt decree is not necessari-
ly less "internal" to the judicial function merely because the physical
location of the affected conduct is outside the courtroom. Indeed,
the object of a court's decree may not be "near" the legislative
proceeding either, yet in Michaelson control over conduct occurring
entirely outside any legislative proceedings apparently was thought
more "internal" to the legislative function than to the judicial. It is
entirely possible that essential aspects of a particular judicial func-
tion could depend on controlling behavior that is surely "internal" to
the executive function, such as compelling disclosure of secret presi-
dential conversations.180 The exercise of the veto renders one "inter-
nal" legislative vote futile 'and partially controls the procedures
within the legislative branch for the next vote; the judicial equity
power is useless unless the actual behavior of executive officers
engaging in clearly executive functions can be coerced. The differ-
ent governmental departments necessarily must affect the internal

177. 266 U.S. 42 (1924).
178. Id. at 66-67. The Court held that the power of contempt is an inherent judicial

power but that Congress in the Clayton Act had properly restricted this power because its
restrictions applied only to acts also punishable as crimes and not to acts committed in the
presence of the court.

179. Marshall v. Gordon, 243 U.S. 521,542-44 (1917); see Doe v. McMillan, 412 US. 306
(1973) (distinguishing between dissemination of material within Congress and outside
Congress, for purposes of determining subordinate legislative employees' liability for invasion
of privacy).

180. Cf. United States v. Nixon, 418 U.S. 683 (1974) (President's generalized interest in
confidentiality of conversations outweighed by fundamental demands of due process in the
fair administration of criminal justice). See text accompanying notes 195-99 infra.
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operations of the other branches because the checks imposed by the
Constitution cannot be effective unless they have an "external"
impact.

3. Essential and nonessential functions.

If it is not possible to distinguish meaningfully between internal
and external functions, it still might be possible to distinguish be-
tween interferences that only "check" a coordinate branch and those
that threaten its existence. Madison at one point construed Montes-
quieu to mean not that agencies should have "no partial agency in, or
• . .controul over, the acts of each other," but that "where the whole
power of one department is exercised by the same hands which
possess the whole power of another department, the fundamental
principles of a free constitution, are subverted.' '181

On its face, this proposition appears insufficient for deciding any
imaginable case, because only the virtual elimination of one branch
by another amounts to a violation of the rule. If the extreme Jeffer-
sonian argument against "interference" was in fact an attack on the
idea of a balanced Constitution, 182 Madison's formulation was an
uncharacteristic attack on the idea of separation of powers itself.
The argument requires separate institutions but not separate func-
tions. Nevertheless, a variant of this position has found its way into
judicial standards. Courts have designated some functions as "essen-
tial" and have limited the scope of a shared function when it inter-
feres with such an essential function. Justice Story asserted in Martin
v. Hunter's Lessee, 183 for example, that congressional authority to
determine jurisdiction could not be used to interfere with the essen-
tial judicial role. 184

It is debatable how much jurisdiction is "essential," but similar
statements regarding essential functions have been accepted with
respect to the powers of the other branches. In Myers v. United
States, 185 for example, the Court held that the power to remove
postmasters is essential to seeing that the laws are faithfully executed
and therefore is an essential executive function protected from

181. THE FEDERALIST No. 47, at 325-26 (J. Madison) (J. Cooke ed. 1961).
182. See notes 175-76 supra and accompanying text.
183. 14 U.S. (1 Wheat.) 304 (1816).
184. "The judicial power must, therefore, be vested in some court, by Congress; and to

suppose that it was not an obligation binding on them, but might, at their pleasure, be omitted
or declined, is to suppose that, under the sanction of the constitution they might defeat the
constitution itself." Id. at 329.

185. 272 U.S. 52 (1926).
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legislative incursion.18 6

Despite the Court's protection of these essential functions, the
framers may have intended to give each branch some power over
the essential functioning of the others. Whatever the precise limits
of such checks and balances as the veto power, the impeachment
power, the subpoena power, the power of judicial review, the power
to appropriate money, and the power to control the method of
executive appointments, it is at least certain that each empowers one
branch to interfere fundamentally with the powers of another
branch-surely more fundamentally than the power to approve the
removal of a postmaster interferes with the executive function.18 7

Although limitations on the scope of constitutional checks and bal-
ances must be determined somehow, the "essentialness" of the func-
tion interfered with is as much a measure of the effectiveness of the
constitutional "check" as it is proof of a violation of separation of
powers.

4. The Jackson formulation.

Justice Jackson's concurrence in the Steel Seizure Case18 8 repre-
sents another effort to develop judicial standards for the application
of separation of powers. He contended that the extent of presiden-
tial powers fluctuates "depending upon their disjunction or
conjunction with those of Congress."' 8 9 According to this view,
executive power is most legitimate when explicitly or implicitly au-
thorized by Congress; its legitimacy is most indeterminate when
exercised in the face of congressional silence because it then relies
only on inherent presidential authority; and it is least legitimate
when asserted in the face of congressional opposition, for then the
President can prevail only by maintaining that Congress is acting
beyond its authority.

The primary organizing criterion in this framework is the extent
to which the branches agree on how to allocate power: The degree
of judicial scrutiny varies according to the extent of agreement
between the executive and legislature. In this respect, the proposal
does not utilize a descriptive differentiation of function and thus is

186. Id. at 117.
187. Professor Black has commented that, on the basis of constitutional text, Congress

"could cut the President down to nothing but his salary, could, indeed, put the White House
up for auction," to which his co-author could only respond: "It could take the clerks away
from the Supreme Court." B. ECKHARDT & C. BLACK, THE TIDES oF PowER 6 (1976).

188. Youngstown Sheet &Tube Co. v. Sawyer (Steel Seizure Case), 343 U.S. 579 (1952).
189. Id. at 635 (Jackson, J., concurring).
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responsive to the reality of political outcomes rather than to the
theory of separation of powers. The political outcome may be influ-
enced by each branch's concept of the proper functions of the
competing branch, but Justice Jackson's formula does not assist any
branch in determining proper allocations. It merely assures each
branch that its judgment will influence the level of judicial scrutiny.

To the extent that the Jackson formulation acknowledges factors
other than the extent of agreement among the branches, it slides
over the difficult separation of powers problems. For example,
although the rule states that executive authority is "at its maximum"
when the President acts with congressional approval, it fails to indi-
cate when this authority would exceed both its inherent scope and
what Congress "can delegat."'190 To say that only rarely would the
executive exceed both his authority and what Congress can au-
thorize is not to explain how to identify it when it occurs. 191 More-
over, when the President acts in the face of congressional silence, the
formulation explicitly commits the outcome to "the imperatives of
events" rather than to any effort to differentiate functions. 192

Only in the third category, when there is disagreement between
the executive and legislative branches regarding proper power allo-
cation, does the formulation face the problem of functional differ-
entiation. Here Justice Jackson assumes that the constitutional text
will give adequate guidance to identify when one branch has ex-
ceeded the limits of a concurrently held power, such as the war
power. Although the phrases "commander in chief" and "to raise
and support armies" are suggestive, they are by no means conclu-
sive. 193 Moreover, even to the extent that reliance on text is persua-

190. Id.
191. See, e.g., Mora v. McNamara, 389 U.S. 934, 935 (1967) (Stewart, J., dissenting from

denial of certiorari) ("If the Joint ['Tonkin Gulf'] Resolution purports to give the Chief
Executive authority to commit United States forces to armed conflict limited in scope only by
his own absolute discretion, is the Resolution a constitutionally impermissible delegation of all
or part of Congress' power to declare war?"); Prize Cases, 67 U.S. (2 Black) 635, 693 (1862)
(Nelson, J., dissenting) (the power to declare civil war "cannot be delegated or surrendered to
the Executive").

One commentator essentially adopted the Jackson formulation: "[A]ny attempt to brand
particular conflicts as constitutional or unconstitutional is likely to be of little consequence.
The constitutional analysis is better viewed as yielding a working directive to the executive and
legislative branches that the commitment of the country to war be accomplished only through
the closest collaboration possible, rather than an automatic formula for condemning or
approving particular presidential action." Note, Congress, the President, and the Power to Commit
Forces to Combat, 81 HARV. L. REv. 1771, 1794 (1968).

192. 343 U.S. at 637 (Jackson, J., concurring).
193. See generally Frohnmayer, supra note 22, at 219-20. President Nixon stated that the

War Powers Resolution of 1973, 87 Stat. 555, H.R.J. Res. 542, -93d Cong., 1st Sess., 119 CONG.
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sive, it does not necessarily utilize the underlying character of the
functions to separate the great powers of government. There re-
mains something compelling about Justice Black's apparently naive
explanation that the President could not seize private steel mills
because the "Founders of this Nation entrusted the lawmaking pow-
er to the Congress alone."'194

D. Comparative Functional Differentiation: United States v. Nixon

Although each of the articulated judicial standards by itself is an
inadequate general formulation of separation of powers, together
they suggest that abstract differentiation of function can be useful in
defining the limits of express or implied concurrent powers. Under-
lying the articulated standards is a reasoned response to the dilem-
ma of two contradictory structural principles in the Constitution:
The principle of separation requires that the branches be independ-
ent and coordinate; the principle of balance requires that the
branches be dependent on and, to some indeterminate extent, sub-
ordinateto each other. Where neither constitutional text nor history
provides definitive guidance to the limits of a concurrent power, the
dual requirements of separation and balance have been reconciled
through an abstract functional differentiation that locates the
boundary that least restricts the power of each branch. This resolu-
tion assumes that in any conflict each branch makes equal claims to
the contradictory goals of autonomy and interference. It assumes
that both claims for the right to "check" the other branch cannot be
validated because they are inconsistent. Consequently, the only basis
for separation is to identify the division of power that least reduces
the general power of each branch, thus maximizing the potential in
each of the competing branches for both independent action and
interference. The following proposition summarizes this general
and implicit standard used by the Court to give the greatest possible
effect to two inconsistent organizational principles: With respect to
two inconsistent claims for power, deny the claim that represents the
greater intrusion into, but not necessarily a more effective "check"

REC. 36,198 (1973), was unconstitutional because it automatically would terminate his
"constitutional powers as Commander-in-Chief" if Congress failed within 60 days to declare
war or extend the period after commitment of forces to combat. MESSAGE FROM THE PRESI-
DENT OF THE UNITED STATES VETOING HOUSE JOINT RESOLUTION 542, A JOINT RESOLUTION
CONCERNING THE WAR POWERS OF CONGRESS AND THE PRESIDENT, H.R. Doc. No. 171, 93d
Cong., 1st Sess. 1-3; 119 CONG. REc. 34,990 (1973).

194. Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure Case), 343 U.S. 579, 589
(1952).
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of, the classically or textually defined function of the competing
branch.

This proposition is illustrated by United States v. Nixon,195 in
which the President claimed that his inherent power to maintain the
secrecy of presidential conversations must prevail over the
judiciary's power to subpoena information relevant to a criminal
trial. Descriptively, each branch's claim easily falls within its de-
cisionmaking powers: The Court described its subpoena power as
"essential" to the classical judicial function of determining guilt or
innocence; 196 similarly, it acknowledged an inherent executive pow-
er to maintain the confidentiality of communications as an essential
part of executive decisionmaking. 197 Nonetheless, these two classic
purposes-to decide cases and to operate the machinery of govern-
ment-necessarily involve each branch in the functions of the other:
The President's actions can affect the guilt-determination process,
and the Court's role can affect the process of operating the govern-
ment. The claims are inconsistent and both cannot be validated-the
President cannot maintain the confidentiality of his conversations
while a court is using them as evidence. The principle of balance,
which relies on the sharing of functions among the branches, cannot
resolve-such inconsistent claims. Moreover, the traditional hydraulic
separation of powers model is of no apparent use because to assert
that the executive function can extend only to the point at which it
usurps judicial functions equally implies the opposite assertion that
the judiciar function must yield when it usurps executive functions.
Finally, neither the process of adjudication nor the process of presi-
dential decisionmaking can be described meaningfully as external or
nonessential.

The Court decided Nixon primarily by acknowledging the equal-
ity of the competing claims and by finding the least restrictive means
of reconciling the powers of both branches. This was accomplished
by comparing the relative degrees of intrusions into the classically
defined functions of the competing branches. Thus the Court ad-
mitted the power of the chief executive to withhold information
from the judicial process, 198 as well as the power of the Court to
compel disclosure. Both prerogatives were approved with the qual-
ification that the general authority of each branch would be permit-

195. 418 U.S. 683 (1974).
196. Id. at 711.
197. Id. at 708.
198. Id. at 705-06.

[Vol. 30:661



FEDERAL EQUITABLE REMEDIES

ted to interfere with the operations of the competing branch only if
supported by a preponderance of specific need, defined with refer-
ence to the classically defined functions at stake in the specific
conflict. This rule explains the conclusion in Nixon that the "general-
ized assertion" of executive privilege must yield to the "demon-
strated, specific need for evidence" in the criminal trial.199

The Court's demand for proof of specific institutional need for
claimed authority suggests two interrelated types of functional
comparisons that are relevant to assessing the relative degree of
intrusion into the opposite branch's function: comparisons of the
depth and breadth of the intrusions. The first is a more abstract
inquiry into the quality of the governmental purpose inherent in
each competing claim for power, and the second is a more practical
inquiry into actual operational impact of the claims on the compet-
ing branch.

The relative depth of the intrusions in Nixon was measured by
how directly and persuasively each claimed power was related to the
classically or textually defined purposes of that branch of govern-
ment. The claim represented by the highly specific subpoena was
persuasively related to the classical judicial purpose of trying crimi-
nal cases. The highly general claim of executive secrecy was less
clearly related to the executive purpose of operating the machinery
of government. A more specific executive claim, such as one based
on the need for military secrecy, might be more convincingly related
to executive functions, and the Court noted that such a claim might
require a different result.200 To the extent that the executive power
claimed in Nixon was so general as not to be plausibly or closely
related to a legitimate executive purpose, denying the President's
claim would intrude less into the executive function than denying
the subpoena power would intrude into the judicial function of
trying cases.

The demand for proof of specific institutional need also suggests
that the relative degree of the intrusion can be measured by the
breadth of the intrusion into the actual operations of the competing
branch. An undifferentiated institutional need is more likely to be

199. "[W]hen the ground for asserting privilege as to subpoenaed material sought for
use in a criminal trial is based only on the generalized interest in confidentiality, it cannot
prevail over the fundamental demands of due process of law in the fair administration of
criminal justice. The generalized assertion of privilege must yield to the demonstrated, specific
need for evidence in a pending criminal trial." Id. at 713 (emphasis added).

200. Id. at 710, 712 n.19.
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