
University of Colorado Law School University of Colorado Law School 

Colorado Law Scholarly Commons Colorado Law Scholarly Commons 

Colorado Supreme Court Records and Briefs Collection 

1-14-1983 

Aspen v. Colorado River Water Conservation Dist. Aspen v. Colorado River Water Conservation Dist. 

Follow this and additional works at: https://scholar.law.colorado.edu/colorado-supreme-court-briefs 

Recommended Citation Recommended Citation 
"Aspen v. Colorado River Water Conservation Dist." (1983). Colorado Supreme Court Records and Briefs 
Collection. 1701. 
https://scholar.law.colorado.edu/colorado-supreme-court-briefs/1701 

This Brief is brought to you for free and open access by Colorado Law Scholarly Commons. It has been accepted 
for inclusion in Colorado Supreme Court Records and Briefs Collection by an authorized administrator of Colorado 
Law Scholarly Commons. For more information, please contact rebecca.ciota@colorado.edu. 

https://scholar.law.colorado.edu/
https://scholar.law.colorado.edu/colorado-supreme-court-briefs
https://scholar.law.colorado.edu/colorado-supreme-court-briefs?utm_source=scholar.law.colorado.edu%2Fcolorado-supreme-court-briefs%2F1701&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholar.law.colorado.edu/colorado-supreme-court-briefs/1701?utm_source=scholar.law.colorado.edu%2Fcolorado-supreme-court-briefs%2F1701&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:rebecca.ciota@colorado.edu


\
■ r

SUPREME COURT, STATE OF COLORADO 

C a s e  N o ,  82SA 478

ANSWER BRIEF OF OBJECTOR-APPELLEE

CITY OF ASPEN 
BOARD OF COUNTY COMMISSIONERS OF PITKIN COUNTY,

A p p l i c a n t s -  A p p e l l a n t s ,

vs.

COLORADO RIVER WATER CONSERVATION DISTRICT,

O b j e c t o r - A p p e l l e e ,

UNITED STATES OF AMERICA 
EXXON COMPANY, U . S . A .

A p p e a r a n t s - A p p e l l e e s ,

LEE ENEWOLD,
D IV ISIO N  ENGINEER FOR WATER DIVISION NO. 5 ,  

A p p e l l e e .

JAN 141933

David W . Brcuino

APPEAL FROM THE DISTRICT COURT, VJATER DIVISION NO. 5 ,  STATE OF 
COLORADO

HONORABLE GAVIN D. LITWILLER, WATER JUDGE

D o n a l d  H. H am b u rg ,  E s q . ,  # 2 4 2 2  

S u i t e  # 2 0 4 ,  M i d - C o n t i n e n t  B u i l d i n g  

2 0 1  C e n t e n n i a l  S t r e e t  

G le n w o o d  S p r i n g s ,  C o l o r a d o  8 1 6 0 1  

G e n e r a l  C o u n s e l  t o  O b j e c t o r

C o l o r a d o  R i v e r  W a t e r  C o n s e r v a t i o n  D i s t r i c t



TABLE OF CONTENTS

PAGE

I .  TABLE OF AUTHORITIES ......................................................................  1

I I .  STATEMENT OF THE I S S U E ....................................................................... 3

I I I .  STATEMENT OF THE CASE ....................................................................... 3

I V .  SUMMARY OF THE ARGUMENT....................................................................... 8

V . ARGUMENT: ASPEN/PITKIN HAVE NOT TAKEN ................................. 9
THE "F IR ST  STEP" REQUIRED 
TO INTIATE THE APPROPRIATION 
OF A CONDITIONAL WATER STORAGE 
RIGHT

V I .  C O N C L U S I O N ..................................................................................................... 19

-i-



I. TABLE OF AUTHORITIES

CASES PAGES

B u n g e r  v .  U n co m p a 'h g re  W a te r  U s e r s  A s s o c i a t i o n ,
192  C o l o .  1 5 9 ,  557  P . 2 d  389  ( 1 9 7 6 ) .................................................. 1 0 ,  1 2 ,  1 6 ,  18

C e n t r a l  C o l o r a d o  W a t e r  C o n s e r v a n c y  D i s t r i c t  
v .  C i t y  a n d  C o u n t y  o f  D e n v e r ,  189  C o l o .  2 7 2 ,
539  P .  2 d  12 7 0  ( 1 9 7 5 )  . . . .............................................................................  8 ,  9 ,  1 6 ,  19

C i t y  a n d  C o u n t y  o f  D e n v e r  v .  N o r t h e r n  C o l o r a d o  
W a t e r  C o n s e r v a n c y  D i s t r i c t ,  130  C o l o .  3 7 5 ,  276
P . 2 d  9 9 2  ( 1 9 5 4 )  . . ..................................................................................  1 0 ,  1 2 ,  1 6 ,  1 7 ,  18

C o l o r a d o  R i v e r  W a te r  C o n s e r v a t i o n  D i s t r i c t  v .
V i d l e r  T u n n e l  W a t e r  C om pany ,  197  C o l o .  4 1 3 ,  5 9 4
P . 2 d  566  ( 1 9 7 9 )  . . ........................................................................................................  9 ,  1 1 ,  18

E l k - R i f l e  W a te r  Company v .  T e m p l e t o n ,  173 C o l o .
4 3 8 ,  4 8 4  P . 2 d  12 1 1  ( 1 9 7 1 ) ..............................................................................................................10

F o u r  C o u n t i e s  W a te r  U s e r s  A s s o c i a t i o n  v .
C o l o r a d o  R i v e r  W a te r  C o n s e r v a t i o n  D i s t r i c t ,
159 C o l o .  4 9 9 ,  4 1 4  P .  2 d  4 6 9  (1 9 6 6 )  . . .............................................................  1 0 ,  17

F r u i t l a n d  I r r i g a t i o n  Com pany v .  K r u e m l i n g , 62
C o l o .  1 6 0 ,  162  P .1 6 1  ( 1 9 1 7 ) ............................................................ 1 0 ,  1 1 ,  1 2 ,  1 6 ,  17

H a r v e y  L an d  a n d  C a t t l e  Com pany v .  S o u t h e a s t e r n  
C o l o r a d o  W a t e r  C o n s e r v a n c y  D i s t r i c t ,  C o l o .

, 6 3 1  P .  2 d  11 1 1  ( 1 9 8 1 )  . . . ........................................................................9 ,  11

L a r i m e r  C o u n t y  R e s e r v o i r  Company v .  P e o p l e
ex  r e l .  L u t h e ,  8 C o l o .  6 1 4 ,  9 P .  7 9 4  ( 1 8 8 6 ) ............................................................. 10

R ocky  M o u n t a i n  P o w e r  Company v .  C o l o r a d o  R i v e r  
W a te r  C o n s e r v a t i o n  D i s t r i c t ,  C o l o .  6 4 6 ,
P .  2 d  383 ( C o l o .  1 9 8 2 T 7 T ................................................. ......................................9 ,  1 1 ,  18

-1-



PAGES

T w in  L a k e s  R e s e r v o i r  a n d  C a n a l  Company v .  C i t y
o f  A s p e n ,  192  C o l o .  2 0 9 ,  557  P . 2 d  8 2 5  ( 1 9 7 7 ) ..................................................9 ,  13

STATUTES

CRS 1 9 7 3 ,  S e c t i o n  3 7 - 9 2 - 3 0 4 ( 3 ) .................................................................................................. 11

CRS 1 9 7 3 ,  S e c t i o n  3 7 - 4 5 - 1 1 8 (  1) ( b )  ( X V ).............................................................................7

43  U . S . C .  S e c t i o n  6 1 6 - 6 1 6 f .............................................................................................................7

-2-



II. STATEMENT OF THE ISSUE:

T h e  C o l o r a d o  R i v e r  W a te r  C o n s e r v a t i o n  D i s t r i c t  ( s o m e t i m e s  

r e f e r r e d  t o  a s  R i v e r  D i s t r i c t )  b e l i e v e s  t h a t  a  c o r r e c t  S t a t e m e n t  

o f  t h e  I s s u e  i s  a s  f o l l o w s :

H av e  t h e  A p p l i c a n t s ,  C i t y  o f  A s p e n  a n d  B o a r d  o f  C o u n t y  

C o m m i s s i o n e r s  o f  P i t k i n  C o u n t y  ( s o m e t i m e s  r e f e r r e d  t o  a s  

A s p e n / P i t k i n )  t a k e n  t h e  n e c e s s a r y  " f i r s t  s t e p "  t o  i n i t i a t e  a  

v a l i d  a p p r o p r i a t i o n  o f  o v e r  1 0 0 , 0 0 0  a c r e  f e e t  o f  w a t e r  f o r  t h e  

p r o p o s e d  u s e s  c l a i m e d  b y  t h e  A p p l i c a n t s ?

I I I .  STATEMENT OF THE CASE:

A s p e n / P i t k i n  h a v e  i n c l u d e d  many i r r e l e v a n t  f a c t s  a n d  

o m i t t e d  m any r e l e v a n t  f a c t s  i n  t h e i r  S t a t e m e n t  o f  t h e  C a s e .  

T h e  R i v e r  D i s t r i c t  b e l i e v e s  i t  i s  n e c e s s a r y  t o  s u p p l e m e n t  t h e  

S t a t e m e n t  o f  t h e  C a s e  i n  t h e  f o l l o w i n g  m a n n e r :

On D e c e m b e r  3 1 ,  1 9 8 0 ,  A s p e n / P i t k i n  f i l e d  a n  A p p l i c a t i o n  f o r  

C o n d i t i o n a l  W a te r  S t o r a g e  R i g h t  ( C a s e  No. 80CW 565, W a t e r  

D i v i s i o n  N o. 5 ) .  (V o lu m e  1 ,  p p . 4 5 - 4 7 ) .  T he  A p p l i c a t i o n  s e e k s  a  

d e c r e e  f o r  a  c o n d i t i o n a l  w a t e r  s t o r a g e  r i g h t  f o r  R u e d i  R e s e r v i o r  

f o r  1 0 2 , 4 0 0  a c r e  f e e t  o f  w a t e r  ( b y  r e f i l l )  w i t h  a  c l a i m e d  d a t e  

o f  a p p r o p r i a t i o n  o f  S e p t e m b e r  3 0 ,  1 9 8 0 .  The p r o p o s e d  u s e  o f  t h e  

w a t e r  i s  c l a i m e d  t o  b e  " H y d r o - p o w e r ,  f i s h ,  r e c r e a t i o n  a n d  a l l  

o t h e r  b e n e f i c i a l  u s e s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  m u n i c i p a l ,  

d o m e s t i c ,  i r r i g a t i o n ,  c o m m e r c i a l ,  gam e a n d  w i l d l i f e  p r o p o g a t i o n ,  

m e c h a n i c a l ,  f i r e  p r o t e c t i o n ,  m a i n t e n a n c e  o f  m u n i c i p a l  s t o r a g e  

r e s e r v e s ,  a n d  f o r  e x c h a n g e ,  a u g m e n t a t i o n ,  a n d  r e p l a c e m e n t . "
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C o n t r a r y  t o  t h e  f o r m s  a p p r o v e d  b y  t h i s  C o u r t  a n d  t h e  W a t e r  J u d g e  

i n  W a t e r  D i v i s i o n  N o .  5 ,  t h e  A p p l i c a t i o n  f i l e d  b y  A s p e n / P i t k i n  

c o n t a i n e d  no  s t a t e m e n t  o r  r e f e r e n c e  c o n c e r n i n g  how t h e  

a p p r o p r i a t i o n  w as  i n i t i a t e d .  The A p p l i c a t i o n  w as  v e r i f i e d  b y  

t h e  A p p l i c a n t ’ s a t t o r n e y .

T h e  A p p l i c a t i o n  w as  t i m e l y  o p p o s e d  b y  t h e  R i v e r  D i s t r i c t ;  

e n t r i e s  o f  a p p e a r a n c e  w e r e  f i l e d  b y  t h e  U n i t e d  S t a t e s  o f  A m e r i c a  

a n d  E x x o n  C om pany , U . S . A .  (V o lu m e  1 ,  p p . 3 8 - 4 4 ) .  F o l l o w i n g  a  

P r e - T r i a l  C o n f e r e n c e  o n  J a n u a r y  2 6 ,  1 9 8 2 ,  a  t r i a l  c o n s i s t i n g  

s o l e l y  o f  l e g a l  a r g u m e n t  w as h e l d  on  J u l y  9 ,  1 9 8 2 .  (V o lu m e  2 

a n d  3 ) .

On S e p t e m b e r  3 ,  1 9 8 2 ,  t h e  H o n o r a b l e  G a v i n  D. L i t w i l l e r ,  

W a t e r  J u d g e ,  W a t e r  D i v i s i o n  No. 5 ,  i s s u e d  F i n d i n g s  o f  F a c t ,  

C o n c l u s i o n s  o f  Law a n d  D e c r e e ,  d e n y i n g  A s p e n / P i t k i n ' s  a p p l i c a ­

t i o n .  (V o lu m e  1 ,  p p .  9 - 1 5 ) .  T h i s  d e c i s i o n  c o n t a i n s  a n  

e x c e l l e n t  s t a t e m e n t  o f  t h e  f a c t s  a n d  l a w  i n v o l v e d  i n  t h i s  c a s e .

F o l l o w i n g  t h e  P r e - T r i a l  C o n f e r e n c e  a n d  p r i o r  t o  o r a l  a r g u ­

m e n t  b e f o r e  t h e  W a te r  J u d g e ,  t h e  A p p l i c a n t s  a n d  t h e  R i v e r  D i s t r i c t  

s i g n e d  a  S t i p u l a t i o n  e n t i t l e d  " Q u e s t i o n s  o f  Law a n d  S t i p u l a t i o n s  

o f  F a c t . "  (V o lu m e  1 ,  p p . 1 6 - 2 5 ) .  B e c a u s e  o f  t h e  i m p o r t a n c e  o f  

t h i s  s t i p u l a t i o n  t o  t h i s  c a s e ,  a n d  f o r  t h e  C o u r t ' s  c o n v e n i e n c e ,  

a  c o p y  o f  t h i s  s t i p u l a t i o n  i s  a t t a c h e d  a s  A p p e n d i x  " A " .  The 

S t i p u l a t i o n  p r o v i d e s  t h a t  t h e  s o l e  i s s u e  t o  b e  d e t e r m i n e d  b y  

t h e  W a te r  C o u r t  w a s :  "H a v e  A p p l i c a n t s  t a k e n  t h e  n e c e s s a r y  ' f i r s t  

s t e p '  t o w a r d s  i n i t i a t i n g  an  a p p r o p r i a t i o n  o f  t h e  w a t e r  a v a i l a b l e  

f o r  r e f i l l i n g  R u e d i  R e s e r v o i r ? "  (V o lum e 1 ,  p .  1 6 ) .
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I n  t h e  s t i p u l a t i o n ,  t h e  p a r t i e s  a g r e e d  t h a t ,  a s  a  m a t t e r  o f  

l a w ,  t h e r e  i s  a  tw o  p r o n g  t e s t  t o  d e t e r m i n e  i f  a  v a l i d  " f i r s t  

s t e p "  h a s  b e e n  t a k e n  s u f f i c i e n t  t o  s u p p o r t  t h e  i s s u a n c e  o f  a  

d e c r e e  f o r  a  c o n d i t i o n a l  w a t e r  r i g h t .  T he  p a r t i e s  r e c o g n i z e d  

t h a t  o n e  p r o n g  o f  t h e  t e s t  i s  t h e  i n t e n t  t o  a p p r o p r i a t e  w a t e r .  

T h e  p a r t i e s  s t i p u l a t e d  t h a t  A s p e n / P i t k i n  h a d  a n  i n t e n t  t o  

a p p r o p r i a t e  w a t e r ,  a s  s e t  f o r t h  i n  t h e  a p p l i c a t i o n .  T h e  s t i p u ­

l a t i o n  p r o v i d e s  f u r t h e r  t h a t  t h e  p a r t i e s  d i s a g r e e d  a s  t o  t h e  

s e c o n d  p r o n g  o f  t h e  t e s t .  A s p e n / P i t k i n  a s s e r t e d  t h a t  t h e  s e c o n d  

p r o n g  o f  t h e  t e s t  i s  t h a t  “ t h e  a p p r o p r i a t o r  m u s t  g i v e  n o t i c e  o f  

t h e  i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  u s e . "  ( E m p h a s i s  a d d e d ) .  

T he  R i v e r  D i s t r i c t  b e l i e v e d  t h a t  t h e  s e c o n d  p r o n g  o f  t h e  t e s t  i s  

" a n  o p e n  p h y s i c a l  a c t  o n  t h e  l a n d  s u f f i c i e n t  t o  c o n s t i t u t e  

n o t i c e  t o  t h i r d  p a r t i e s  o f  t h e  i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i ­

c i a l  u s e s . "  ( E m p h a s i s  a d d e d ) .

W i t h  r e f e r e n c e  t o  t h e  s e c o n d  p r o n g  o f  t h e  " f i r s t  s t e p " ,  t h e  

p a r t i e s  d i s a g r e e d :  1) t h a t  t h e r e  m u s t  b e  a  p h y s i c a l  d e m o n s t r a ­

t i o n  o n  t h e  l a n d  o f  t h e  i n t e n t  t o  a p p r o p r i a t e ;  2 )  a s  t o  w h a t  

c o n s t i t u t e s  " p h y s i c a l "  d e m o n s t r a t i o n  o f  i n t e n t  t o  a p p r o p r i a t e ;  

3 )  t h a t  a n  o p e n  p h y s i c a l  d e m o n s t r a t i o n  o f  i n t e n t  b y  A s p e n / P i t k i n  

o c c u r r e d 1 ; a n d  4)  t h a t  a n y  d e m o n s t r a t i o n  o f  i n t e n t  b y  

A s p e n / P i t k i n  g a v e  n o t i c e  t o  t h i r d  p a r t i e s  o f  t h e  p e n d e n c y  o f  t h e  

a p p r o p r i a t i o n ,  ( v o lu m e  1 .  p p . 16 a n d  1 7 ) .

l i t  s h o u l d  b e  n o t e d  t h a t  " [ t ] h e r e  h a s  b e e n  no  a c t u a l  com m ence ­

m e n t  o f  c o n s t r u c t i o n  o f  f a c i l i t i e s  b y  t h e  A p p l i c a n t s ,  n o  s u r v e y s  
h a v e  b e e n  m ade b y  t h e  A p p l i c a n t s  a n d  t h e  A p p l i c a n t s  h a v e
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M o s t  i m p o r t a n t l y ,  t h e  s t i p u l a t i o n  (V o lu m e  1 ,  p .  17) 

e s t a b l i s h e d  t h a t  t h e  o n l y  w ay  t h e  s e c o n d  p r o n g  o f  t h e  " f i r s t  

s t e p "  r u l e  c o u l d  h a v e  b e e n  a c c o m p l i s h e d  i n  t h i s  c a s e  w as  on  o n e  

o f  t h e  f o l l o w i n g  d a t e s :

1 .  N o t i c e  o f  i n t e n t  t o  f i l e  a n  a p p l i c a t i o n  f o r  p r e l i m i n a r y

p e r m i t  o n  P r o j e c t  N o. 3225  ( R u e d i  Dam a n d  R e s e r v o i r )  

d a t e d  S e p t e m b e r  3 0 ,  1 9 8 0 ,  f i l e d  w i t h  t h e  U n i t e d

S t a t e s  F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m is s i o n  (F E R C );

2 .  A p p l i c a t i o n  f o r  a  p r e l i m i n a r y  p e r m i t  o n  P r o j e c t  N o.

3 2 2 5 ,  d a t e d  a n d  f i l e d  w i t h  t h e  FERC o n  O c t o b e r  23 a n d  

2 4 ,  1 9 8 0 ,  r e s p e c t i v e l y ;  t h e  n o t i c e  o f  t h e  p e n d e n c y  o f

t h e  a p p l i c a t i o n  w as  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  

J a n u a r y  1 2 ,  1 9 8 1 ,  a n d  i n  t h e  A sp e n  T im e s  D e c e m b e r  2 5 ,

1 9 8 0 ;

3 .  A p p l i c a t i o n  f o r  w a t e r  r i g h t  i n  C a s e  N o .  80CW565 f i l e d  

i n  W a t e r  D i v i s i o n  N o .  5 o n  D e c e m b e r  3 0 ,  1 9 8 0 . 2

R u e d i  R e s e r v o i r  w as c o n s t r u c t e d  a s  p a r t  o f  t h e  

F r y i n g p a n - A r k a n s a s  P r o j e c t  b y  t h e  U n i t e d  S t a t e s  p u r s u a n t  t o  

H o u s e  D o c u m e n t  N o. 3 5 3 ,  8 6 t h  C o n g r e s s ,  2 n d  S e s s i o n ;  H o u se

a d m i t t e d  d u r i n g  o r a l  a r g u m e n t  t h a t  no  w o rk  o n  t h e  g r o u n d  h a s  
b e e n  p e r f o r m e d  b y  t h e  A p p l i c a n t s . "  S e e  S e p t e m b e r  3 ,  1 9 8 2 ,  
O p i n i o n  o f  W a te r  C o u r t  a t  P a r a g r a p h  8 o f  F i n d i n g s  o f  F a c t  
(V o lu m e  1 ,  p . 1 0 ) .

2 T h e  u n d a t e d  a p p l i c a t i o n  w as  v e r i f i e d  on  D e c e m b e r  3 0 ,  1 9 8 0 ,  

b u t  n o t  f i l e d  w i t h  t h e  W a te r  C l e r k  u n t i l  D e c e m b e r  3 1 ,  1 9 8 0 .
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D o c u m e n t  No. 1 3 0 ,  8 7 t h  C o n g r e s s ,  1 s t  S e s s i o n ;  a n d  P u b l i c  Law 

8 7 - 5 9 0 ,  8 7 t h  C o n g r e s s ,  A u g u s t  1 6 ,  1972  (43  U . S . C .  S e c t i o n  

6 1 6 - 6 1 6 f )  . The R i v e r  D i s t r i c t  i s  t h e  o w n e r  o f  t h e  f i r s t  w a t e r  

r i g h t s  d e c r e e ,  a n d  o n l y  d e c r e e ,  f o r  R u e d i  R e s e r v o i r .  (V o lu m e  1 ,  

p .  2 9 ;  V o lu m e 2 ,  p p .  6 - 8 ) .  I n  f a c t ,  i t  w as  t h r o u g h  t h e  e f f o r t s  

o f  t h e  R i v e r  D i s t r i c t  a n d  i n  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  

C . R . S .  1 9 7 3 ,  3 7 - 4 5 - 1 1 8  ( l ) ( b ) ( l V )  t h a t  R u e d i  R e s e r v o i r  w a s

b u i l t .  (V o lu m e  2 ,  p .  2 4 ) .  The R i v e r  D i s t r i c t  a l s o  h a s  a  

p e n d i n g  a p p l i c a t i o n  f o r  w a t e r  s t o r a g e  r i g h t  f o r  a  s e c o n d  f i l l i n g  

o f  R u e d i  R e s e r v o i r .  (V o lu m e  1 ,  p .  3 5 ;  V o lu m e  2 ,  p p . 9 ,  2 9 ;

V o lu m e 3 ,  p p . 2 8 ,  3 1 ) .  The R i v e r  D i s t r i c t ’ s  a p p l i c a t i o n  w as

f i l e d  i n  o r d e r  t o  m ake  c e r t a i n  t h a t  a l l  t h e  w a t e r  s t o r e d  i n  

R u e d i  R e s e r v o i r  w i l l  b e  u s e d  f o r  t h e  b e n e f i t  o f  t h e  e n t i r e  

W e s t e r n  S l o p e ,  a n d  n o t  j u s t  f o r  t h e  A p p l i c a n t s .  (V o lu m e  2 ,  p p .  

1 0 ,  2 4 ,  c o m p a r e  V o lu m e  3 ,  p .  2 7 ) .

T h e  s t a t e m e n t  b y  A s p e n / P i t k i n  o n  p a g e  3 o f  t h e i r  O p e n in g  

B r i e f  t h a t  " t h e  o n l y  o b j e c t i o n  w h ic h  t h e  R i v e r  D i s t r i c t  p r e s s e d  

w as  t h a t  A s p e n  a n d  P i t k i n  C o u n t y  h a d  n o t  m a n i f e s t e d  t h e i r  i n t e n t  

t o  p u t  t h i s  w a t e r  t o  b e n e f i c i a l  u s e  t h r o u g h  som e p h y s i c a l  a c t  o n  

t h e  l a n d " i s  i n c o r r e c t .  The R i v e r  D i s t r i c t  a l s o  t o o k  t h e  p o s i ­

t i o n  i n  t h e  W a t e r  C o u r t  a n d  t a k e s  t h e  p o s i t i o n  h e r e  t h a t  

A s p e n / P i t k i n  h a v e  u n d e r t a k e n  no  p h y s i c a l  d e m o n s t r a t i o n  a t  a l l  

w h i c h  g a v e  n o t i c e  t o  t h i r d  p a r t i e s  o f  t h e  p e n d e n c y  o f  t h e i r  

c l a i m e d  a p p r o p r i a t i o n  o f  o v e r  1 0 0 , 0 0 0  a c r e  f e e t  o f  w a t e r  f o r  a  

m u l t i t u d e  o f  u s e s .  I n  f a c t ,  t h e  s t i p u l a t i o n  c l e a r l y  p r o v i d e s  

t h a t  i f  a n y  a c t  w as p e r f o r m e d  w h ic h  m i g h t  f u l f i l l  t h e  r e q u i r e ­

m e n t  o f  a  p h y s i c a l  d e m o n s t r a t i o n  s o  a s  t o  g i v e  n o t i c e ,  i t  w as
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o n e  o f  t h e  t h r e e  d o c u m e n t s  p r e p a r e d  o r  f i l e d  o n  S e p t e m b e r  3 0 ,  

1 9 8 0 ,  O c t o b e r  2 3 ,  1 9 8 0 ,  o r  D e c e m b e r  3 0 ,  1 9 8 0 .

B a s e d  u p o n  t h e  s t i p u l a t i o n ,  t h e  W a te r  J u d g e  e x a m i n e d  t h e  

t h r e e  i t e m s  w h i c h  A s p e n / p i t k i n  a g r e e d  w e r e  t h e  o n l y  a c t s  w h i c h  

m i g h t  c o n s t i t u t e  a  p h y s i c a l  a c t  s u f f i c i e n t  t o  g i v e  n o t i c e  t o  

t h i r d  p a r t i e s  o f  t h e  s c o p e  a n d  p r o p o s e d  u s e s  o f  t h e  w a t e r  r i g h t  

s o u g h t .  S e e  S e p t e m b e r  3 ,  1 9 8 2 ,  O p i n i o n  o f  t h e  W a t e r  C o u r t  a t

P a r a g r a p h s  1 ( c ) ,  8 ,  17 a n d  18 o f  t h e  C o n c l u s i o n s  o f  Law (V o lu m e  

1 ,  p p .  1 1 ,  12 a n d  1 5 ) .  He c o n c l u d e d  t h a t  n o n e  s a t i s f i e d  t h e

l e g a l  s t a n d a r d  r e q u i r e d  t o  c o n s t i t u t e  a  " f i r s t  s t e p " .  (V o lu m e  

1 ,  p .  1 5 ) .

I V .  SUMMARY OF THE ARGUMENT

A p p l i c a n t s  h a v e  n o t  t a k e n  t h e  " f i r s t  s t e p "  r e q u i r e d  t o  i n i ­

t i a t e  t h e  a p p r o p r i a t i o n  o f  a  c o n d i t i o n a l  w a t e r  s t o r a g e  r i g h t .

A v a l i d  " f i r s t  s t e p "  i s  e s t a b l i s h e d  b y  t h e  c o e x i s t e n c e  o f  a n  

i n t e n t  t o  t a k e  w a t e r ,  t o g e t h e r  w i t h  a n  o p e n ,  o v e r t  a c t  o n  t h e  

l a n d  g i v i n g  n o t i c e  o f  t h e  i n t e n t  t o  a p p l y  t h e  w a t e r  t o  b e n e f i ­

c i a l  u s e .  C e n t r a l  C o l o r a d o  W a te r  C o n s e r v a n c y  D i s t r i c t  v .  C i t y  

a n d  C o u n t y  o f  D e n v e r , 189  C o l o .  2 7 2 ,  5 3 9  P .  2 d  1 2 7 0  ( 1 9 7 5 )  . 

S i n c e  A s p e n / P i t k i n  d i d  a b s o l u t e l y  n o t h i n g  o n  t h e  l a n d  t o  g i v e  

n o t i c e  o f  t h e  i n t e n t  t o  a p p l y  o v e r  1 0 0 , 0 0 0  a c r e  f e e t  o f  w a t e r  t o  

a  m y r i a d  o f  b e n e f i c i a l  u s e s ,  t h e y  h a v e  n o t  m a d e  a  v a l i d  

a p p r o p r i a t i o n  a n d  a r e  n o t  e n t i t l e d  t o  a  c o n d i t i o n a l  d e c r e e .  

M o r e o v e r ,  i r r e s p e c t i v e  o f  t h e  r e q u i r e m e n t  f o r  a c t s  " o n  t h e  

l a n d , " t h e  p h y s i c a l  a c t i o n s  r e l i e d  u p o n  b y  A s p e n / P i t k i n  w e r e
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i n s u f f i c i e n t  t o  g i v e  n o t i c e  o f  t h i s  i n t e n t  o r  s a t i s f y  t h e  s e c o n d  

p r o n g  o f  t h e  f i r s t  s t e p  r e q u i r e m e n t .

V . ARGUMENT

A SPEN/PITKIN HAVE NOT TAKEN THE "FIR ST STEP" REQUIRED TO 

IN IT IA T E  THE APPROPRIATION OF A CONDITIONAL WATER STORAGE RIGHT.

T h e  S u p re m e  C o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  i n  o r d e r  t o  

i n i t i a t e  a n  a p p r o p r i a t i o n  o f  w a t e r  i n  t h e  S t a t e  o f  C o l o r a d o ,  

t h e r e  m u s t  b e  a  l e g a l l y  s u f f i c i e n t  " f i r s t  s t e p " .  I n  C e n t r a l  

C o l o r a d o  W a t e r  C o n s e r v a n c y  D i s t r i c t  v .  C i t y  a n d  C o u n t y  o f  

D e n v e r , s u p r a , t h i s  C o u r t  h e l d :

A v a l i d  ' f i r s t  s t e p 1 i s  e s t a b l i s h e d  w hen  a n  i n t e n t  t o  

t a k e  w a t e r  i s  f o r m e d ,  t o g e t h e r  w i t h  a n  o p e n ,  o v e r t  

a c t i o n  o n  t h e  l a n d  g i v i n g  n o t i c e  o f  t h e  i n t e n t  t o  a p p l y  

t h e  w a t e r  t o  b e n e f i c i a l  u s e .

I d . , 539  P .  2d  a t  1272  ( E m p h a s i s  a d d e d ,  c i t a t i o n s  o m i t t e d ) .

T h i s  f u n d a m e n t a l  p r i n c i p l e  o f  C o l o r a d o  w a t e r  l a w  w a s  e n u n c i a t e d  

b y  t h i s  C o u r t  many y e a r s  a g o  a n d  h a s  b e e n  c o n s i s t e n t l y  f o l l o w e d  

a n d  a f f i r m e d  b y  t h i s  C o u r t ,  i n  f a c t ,  a s  r e c e n t l y  a s  e i g h t  m o n t h s  

a g o .  R o c k y  M o u n t a i n  P o w e r  Company v .  C o l o r a d o  R i v e r  W a t e r

C o n s e r v a t i o n  D i s t r i c t , ______  C o l o .  _____, 6 4 5  P .  2 d  3 8 3  ( 1 9 8 2 ) ;

H a r v e y  L a n d  a n d  C a t t l e  C o .  v .  S o u t h e a s t e r n  C o l o r a d o  W a t e r

C o n s e r v a n c y  D i s t r i c t ,  ______  C o l o .  _______, 6 3 1  P .  2 d  11 1 1  ( 1 9 8 1 ) ;

C o l o r a d o  R i v e r  W a t e r  C o n s e r v a t i o n  D i s t r i c t  v .  Vi d l e r  T u n n e l  

W a t e r  C o . ,  197 C o l o .  4 1 3 ,  5 9 4  P .  2d  566  ( 1 9 7 9 ) ;  T w in  L a k e s

R e s e r v o i r  a n d  C a n a l  Com pany v .  C i t y  o f  A s p e n ,  192  C o l o .  2 0 9 ,  557
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P. 2d 825 (1977); Bunger v. Uncompahgre Valley Water Users

A s s o c i a t i o n , 192 C o l o .  1 5 9 ,  557  P .  2d  389  ( 1 9 7 6 ) ;  E l k - R i f l e

W a t e r  C o .  v .  T e m p l e t o n , 173 C o l o .  4 3 8 ,  4 8 4  P .  2d  1 2 1 1  ( 1 9 7 1 ) ;

F o u r  C o u n t i e s  W a te r  U s e r s  A s s o c i a t i o n  v .  C o l o r a d o  R i v e r  W a te r  

C o n s e r v a t i o n  D i s t r i c t , 159 C o l o .  4 9 9 ,  4 1 4  P .  2 d  4 6 9  ( 1 9 6 6 ) ;

C i t y  a n d  C o u n t y  o f  D e n v e r  v . _____ N o r t h e r n  C o l o r a d o  W a te r

C o n s e r v a n c y  D i s t r i c t , 130  C o l o .  3 7 5 ,  276 P .  2 d  9 9 2  ( 1 9 5 4 ) ;

F r u i t l a n d  I r r i g a t i o n  Com pany v .  K r u e m l i n g , 62  C o l o .  1 6 0 ,  162  P .  

161  ( 1 9 1 6 ) ;  L a r i m e r  C o u n t y  R e s e r v o i r  Company v .  P e o p l e  e x  r e l .

L u t h e , 8 C o l o .  6 1 4 ,  9 P .  7 9 4  ( 1 8 8 6 )  .

I n  e v e r y  o n e  o f  t h e s e  c a s e s ,  t h i s  C o u r t  f o u n d  a  v a l i d  s t e p  

b a s e d  u p o n  a n  o p e n  a n d  n o t o r i o u s  a c t i o n  o n  t h e  l a n d  o r  h e l d  t h a t  

s u c h  a n  a c t i o n  w as  r e q u i r e d .  A s p e n / P i t k i n  d i d  n o t  e v e n  v i s i t  

t h e  s i t e l S e e  S e p t e m b e r  3 ,  1 9 8 2 ,  O p i n i o n  o f  t h e  W a t e r  C o u r t  a t  

P a r a g r a p h  8 o f  t h e  F i n d i n g s  o f  F a c t  (V o lu m e  1 ,  p .  1 0 ) .

T h e  f i r s t  p r o n g  o f  t h e  f i r s t  s t e p  r e q u i r e m e n t  i s  t h e  i n t e n t  

t o  t a k e  a  c e r t a i n  q u a n t i t y  o f  w a t e r  a n d  u s e  i t  f o r  d e f i n e d  a n d  

f i x e d  b e n e f i c i a l  p u r p o s e s .  As d i s c u s s e d  s u p r a , t h e  p a r t i e s  h a v e  

s t i p u l a t e d  t h a t  A s p e n / P i t k i n  h a v e  f o r m e d  t h e  i n t e n t  t o  

a p p r o p r i a t e  w a t e r  a s  s e t  f o r t h  i n  t h e  a p p l i c a t i o n .  T he  s o l e  

i s s u e  o n  a p p e a l  i n v o l v e s  t h e  s e c o n d  p r o n g  o f  t h e  f i r s t  s t e p  

r e q u i r e m e n t  a n d  a  d e t e r m i n a t i o n  o f  w h e t h e r  t h e  W a t e r  C o u r t  

c o r r e c t l y  c o n c l u d e d  t h a t  t h e  s e c o n d  p r o n g  o f  t h e  f i r s t  s t e p  w as  

n o t  p r o v e n  b y  A s p e n / P i t k i n .  A d e f i n i t i o n  o f ,  a n d  t h e  p o l i c y  a n d  

r a t i o n a l  u n d e r l y i n g ,  t h i s  r e q u i r e m e n t  i s :
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[ T ] h e  f i r s t  s t e p  d e m a n d e d  b y  t h e  r u l e  i s  n o t h i n g  s h o r t  

o f  a n  o p e n  a n d  n o t o r i o u s  p h y s i c a l  d e m o n s t r a t i o n , 

c o n c l u s i v e l y  i n d i c a t i n g  a  f i x e d  p u r p o s e  t o  d i l i g e n t l y  

p u r s u e  a n d ,  w i t h i n  a  r e a s o n a b l e  t i m e ,  u l t i m a t e l y  

a c q u i r e  a  r i g h t  t o  t h e  u s e  o f  w a t e r ,  a n d  a s  i t s  p r i m a r y  

f u n c t i o n  i s  t o  g i v e  n o t i c e  t o  t h o s e  s u b s e q u e n t l y  

d e s i r i n g  t o  i n i t i a t e  s i m i l a r  r i g h t s ,  i t  m u s t  

n e c e s s a r i l y  b e  o f  s u c h  a  c h a r a c t e r  t h a t  t h e y  m ay f a i r l y  

b e  s a i d  t o  b e  t h e r e b y  c h a r g e d  w i t h  a t  l e a s t  s u c h  n o t i c e  

a s  w o u ld  b e  r e a s o n a b l y  b e  c a l c u l a t e d  t o  p u t  t h e m  on  

i n q u i r y  o f  t h e  p r o s p e c t i v e  e x t e n t  o f  t h e  p r o p o s e d  u s e  

a n d  c o n s e q u e n t  dem an d  u p o n  t h e  w a t e r  s u p p l y  i n v o l v e d .

F r u i t l a n d  I r r i g a t i o n  Com pany v .  K r u e m l i n g , s u p r a , 162  P .

a t  163 ( E m p h a s i s  a d d e d ;  c i t a t i o n  o m i t t e d ) .

W hat c o n s t i t u t e s  a  f i r s t  s t e p  r e q u i r e s  a n  e x a m i n a t i o n  o f  t h e  

f a c t s  o f  e a c h  c a s e  a n d  i s  t o  b e  d e t e r m i n e d  on  a n  a d  h o c  b a s i s  i n  

l i g h t  o f  t h e  c i r c u m s t a n c e s  a n d  f a c t s  i n v o l v e d .  S e e , e . g . , 

R o c k y  M o u n t a i n  P o w e r  Com pany v .  C o l o r a d o  R i v e r  W a te r  

C o n s e r v a t i o n  D i s t r i c t , s u p r a ; H a r v e y  L a n d  a n d  C a t t l e  C o .  v .  

S o u t h e a s t e r n  W a te r  C o n s e r v a n c y  D i s t r i c t , s u p r a . T h e  b u r d e n  o f  

p r o o f  i s  o n  t h e  a p p l i c a n t  f o r  a  c o n d i t i o n a l  w a t e r  r i g h t  t o  

e s t a b l i s h  t h a t  a l e g a l l y  s u f f i c i e n t  f i r s t  s t e p  h a s  b e e n  t a k e n .  

C . R . S .  1 9 7 3 ,  S e c t i o n  3 7 - 9 2 - 3 0 4 ( 3 ) ;  R ocky  M o u n t a i n  P ow er  

Company v .  C o l o r a d o  R i v e r  W a t e r  C o n s e r v a t i o n  D i s t r i c t , s u p r a ; 

C o l o r a d o  R i v e r  W a te r  C o n s e r v a t i o n  D i s t r i c t  v .  V i d l e r  T u n n e l  

W a te r  C o . , s u p r a .
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I n  t h i s  c a s e ,  A s p e n / P i t k i n  h a v e  c l e a r l y  f a i l e d  t o  s u s t a i n  

t h e i r  b u r d e n  o f  p r o o f ;  t h e y  o f f e r e d  n o  p r o o f  w h a t s o e v e r  o f  a n  

" o p e n ,  o v e r t  a c t i o n  o n  t h e  l a n d  g i v i n g  n o t i c e  o f  t h e  i n t e n t  t o  

a p p l y  t h e  w a t e r  t o  b e n e f i c i a l  u s e . "  I n  f a c t ,  t h e y  a d m i t t e d  

“ t h a t  n o  w o rk  o n  t h e  g r o u n d  h a s  b e e n  p e r f o r m e d . "  (V o lu m e  1 ,  p .

10) .

A s p e n / P i t k i n ' s  c o n v o l u t e d  a n a l y s i s  o f  t h e  c a s e  l a w  o n  t h i s  

s u b j e c t  i s  m e r e l y  a  sm oke s c r e e n  t o  h i d e  t h i s  u n d i s p u t e d  f a c t .  

Due t o  t h e  c o m p l e t e  a b s e n c e  o f  a n y  o p e n ,  o v e r t ,  p h y s i c a l  a c t i o n  

g i v i n g  n o t i c e  t o  t h i r d  p a r t i e s  o f  A s p e n / P i t k i n ’ s  i n t e n t ,  t h e  

R i v e r  D i s t r i c t  s u b m i t s  t h a t  t h e  W a te r  J u d g e  c o r r e c t l y  d e n i e d  t h e  

w a t e r  r i g h t  a p p l i c a t i o n ;  t o  c o n c l u d e  t o  t h e  c o n t r a r y  w o u ld  

r e q u i r e  t h a t  o n e  o f  t h e  p r i m a r y  p r e c e p t s  o f  C o l o r a d o  w a t e r  l a w  

b e  o v e r r u l e d .

B e c a u s e  o f  t h e  c o m p l e t e  f a i l u r e  t o  p e r f o r m  a n y  p h y s i c a l  a c t  

o n  t h e  l a n d ,  A s p e n / P i t k i n  c h o o s e s  t o  c h a r a c t e r i z e  s u c h  a c t i o n s  a  

" t o k e n  s t e p s "  a n d  a  r i t u a l  ( A p p e l l a n t s '  O p e n i n g  B r i e f ,  p p . 4 - 5 ) ,  

a n d  a r g u e  t h a t  t h e  t h r e e  a c t i o n s  t h e y  d i d  t a k e  s h o u l d  b e  a d e ­

q u a t e  t o  p r o v i d e  n o t i c e  a n d  s a t i s f y  t h e  s e c o n d  p r o n g  o f  t h e  

" f i r s t  s t e p "  r e q u i r e m e n t .  T h i s  C o u r t  h a s  l o n g  h e l d  t h a t  a c t i o n s ,  

e v e n  on  t h e  l a n d ,  w h i c h  a r e  a  " m e r e  t o k e n "  a r e  i n a d e q u a t e  t o  s a t i s f y  

t h e  s e c o n d  p r o n g .  F r u i t l a n d  I r r i g a t i o n  Com pany v .  K r u e m l i n g , 

s u p r a ,  162  P .  a t  1 6 3 ;  s e e  a l s o  D e n v e r  v .  N o r t h e r n  C o l o r a d o  W a te r  

C o n s e r v a n c y  D i s t r i c t ,  s u p r a ; B u n g e r  v .  U n c o m p a h g r e  V a l l e y  W a te r  

U s e r s  A s s o c i a t i o n , s u p r a . W hat A s p e n / P i t k i n  a r e  r e a l l y  s a y i n g  

i s  t h a t  t h e y  d i d  n o t  e v e n  t a k e  a c t i o n s  t h a t  c o u l d  b e  c h a r a c -
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terized as token.

E v e n  t h e  t h r e e  a c t i o n s  A s p e n / p i t k i n  d i d  t a k e  d o  n o t  s u p p o r t  

t h e i r  p o s i t i o n  t h a t  t h e y  p r o v i d e d  t h i r d  p a r t i e s  w i t h  n o t i c e  o f  

t h e i r  i n t e n t  t o  a p p r o p r i a t e  o v e r  1 0 0 , 0 0 0  a c r e  f e e t  o f  w a t e r  f o r  

a  m u l t i t u d e  o f  b e n e f i c i a l  u s e s .  A l l  t h r e e  d o c u m e n t s  e v i d e n c i n g  

t h e i r  t h r e e  a c t s  a r e  c o n t a i n e d  i n  t h e  r e c o r d .  (V o lu m e  1 ,  p p . 

2 4 - 2 5 ,  4 5 - 4 7 ;  V o lum e 4 ,  E x h i b i t s  M a n d  N) . T h e  f i l i n g  o f  t h e  

D e c e m b e r ,  1 9 8 0 ,  a p p l i c a t i o n  f o r  c o n d i t i o n a l  w a t e r  s t o r a g e  r i g h t  

h a s  b e e n  d i s c u s s e d  s u p r a . T h i s  d o c u m e n t ,  u n t i l  p u b l i s h e d 3  i n  t h e  

r e s u m e ,  g i v e s  n o t i c e  o n l y  t o  t h e  c l e r k  o f  t h e  W a t e r  C o u r t .  I n  

T w in  L a k e s  R e s e r v o i r  a n d  C a n a l  C o .  v .  C i t y  o f  A s p e n , s u p r a , t h i s  

C o u r t  m ade  i t  c l e a r  t h a t  a l t h o u g h  t h e  f i l i n g  o f  a  W a t e r  C o u r t  

a p p l i c a t i o n  i s  e v i d e n c e  o f  i n t e n t  a n d  s a t i s f i e s  t h e  f i r s t  p r o n g ,  

t h i s  a c t  i s  n o t  s u f f i c i e n t  b y  i t s e l f  t o  m e e t  t h e  r e q u i r e m e n t s  o f  

t h e  s e c o n d  p r o n g ,  a n  o p e n  p h y s i c a l  a c t  on  t h e  l a n d  s u f f i c i e n t  t o  

c o n s t i t u t e  n o t i c e  t o  t h i r d  p a r t i e s .

T h e  S e p t e m b e r  3 0 ,  1 9 8 0 ,  N o t i c e  o f  I n t e n t  t o  F i l e  C o m p e t i n g  

A p p l i c a t i o n  f o r  P r e l i m i n a r y  P e r m i t  (V o lu m e  4 ,  E x h i b i t  M) w a s  

f i l e d  i n  W a s h i n g t o n ,  D .C .  w i t h  t h e  U n i t e d  S t a t e s  F e d e r a l  E n e r g y  

R e g u l a t o r y  C o m m is s io n  ( h e r e i n a f t e r  "FERC” ) .  T h e  tw o  c o m p a n i e s  

l i s t e d  on  t h e  C e r t i f i c a t e  o f  M a i l i n g  a t t a c h e d  t o  t h e  N o t i c e  p r e ­

s u m a b l y  a l s o  r e c e i v e d  a  c o p y .  The s o l e  p u r p o s e  o f  t h i s  d o c u m e n t  

w as t o  g i v e  FERC a n d  tw o  com £>anies n o t i c e  o f  A s p e n / P i t k i n ' s  

" i n t e n t  t o  f i l e  a  c o m p e t i n g  a p p l i c a t i o n  f o r  t h e  s i t e  o f  a

3 Had A s p e n / p i t k i n  c l a i m e d  t h i s  d a t e  a s  t h e i r  d a t e  o f  
a p p r o p r i a t i o n ,  t h e y  w o u ld  h a v e  f o u n d  t h e m s e l v e s  i n  t h e  l o g i c a l l y  
a b s u r d  p o s i t i o n  o f  c l a i m i n g  a  d a t e  o f  a p p r o p r i a t i o n  s u b s e q u e n t
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h y d r o e l e c t r i c  p o w e r  g e n e r a t i o n  p r o j e c t  a t  t h e  R u e d i  Dam, ow ned  

b y  t h e  U n i t e d  S t a t e s  W a te r  a n d  P o w e r  R e s o u r c e s  S e r v i c e  i n  P i t k i n  

a n d  E a g l e  C o u n t i e s ,  C o l o r a d o . "  T h e r e  i s  n o  m e n t i o n  o f  w a t e r  

r i g h t s  w h a t s o e v e r .  A l t h o u g h  t h e  u s e  o f  w a t e r  f o r  h y d r o e l e c t r i c  

p o w e r  g e n e r a t i o n  b y  A s p e n / P i t k i n  may b e  i m p l i e d  f r o m  t h e  d o c u ­

m e n t ,  b e c a u s e  t h e r e  i s  a l r e a d y  a  p o w e r  d e c r e e  f o r  t h e  w a t e r  

s t o r e d  i n  R u e d i  R e s e r v o i r  (V o lu m e  1 ,  p .  2 9 ;  V o lu m e  2 ,  p p . 6 - 8 ) ,  

t h i s  d o c u m e n t  d o e s  n o t  e v e n  i m p l y ,  l e t  a l o n e  e x p r e s s ,  

A s p e n / P i t k i n ' s  i n t e n t  t o  a p p r o p r i a t e  o v e r  1 0 0 , 0 0 0  a c r e  f e e t  o f  

w a t e r  f o r  p o w e r  g e n e r a t i o n  p u r p o s e s  o r  f o r  t h e  m u l t i t u d e  o f  

o t h e r  u s e s ^  c o n t a i n e d  i n  t h e  w a t e r  r i g h t s  a p p l i c a t i o n .

T h e  f i n a l  " a c t "  r e l i e d  o n  b y  A s p e n / P i t k i n  i s  t h e  O c t o b e r ,  

1980  a p p l i c a t i o n  f i l e d  i n  W a s h i n g t o n ,  D .C .  w i t h  FERC b y  

A s p e n / P i t k i n  f o r  a  p r e l i m i n a r y  p e r m i t  a n d  t h e  N o t i c e  o f  t h e  p e n ­

d e n c y  o f  t h e  FERC A p p l i c a t i o n .  (V o lu m e  4 ,  E x h i b i t  N; V o lu m e  1 ,  

p p .  2 0 - 2 2 ,  2 4 ) .

As w i t h  t h e  N o t i c e  o f  I n t e n t  t o  F i l e  C o m p e t i n g  A p p l i c a t i o n ,  

t h e  l a t t e r  d o c u m e n t  ( N o t i c e  o f  p e n d e n c y )  , p u b l i s h e d  i n  t h e  

F e d e r a l  R e g i s t e r  o n  J a n u a r y  1 2 ,  1 9 8 1  a n d  i n  t h e  A s p e n  T im e s  o n

D e c e m b e r  2 5 ,  1 9 8 0 ,  n e v e r  m e n t i o n s  w a t e r  r i g h t s  o r  e v e n  i m p l i e s

t h e  u s e  o f  w a t e r  f o r  a n y  p u r p o s e  o t h e r  t h a n  f o r  h y d r o e l e c t r i c  

p o w e r  g e n e r a t i o n .  M o r e o v e r ,  t h e  s t a t e m e n t  t h a t  " [ t ] h e  p r o p o s e d  

p r o j e c t  w o u ld  u t i l i z e  a n  e x i s t i n g  g o v e r n m e n t  dam" d o e s  n o t

t o  t h e  d a t e  o f  t h e  a p p l i c a t i o n  f o r  t h a t  w a t e r  r i g h t .

4 I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t ,  f o l l o w i n g  t h e  f i l i n g  o f  t h e  

a p p l i c a t i o n ,  c o u n s e l  f o r  A s p e n / P i t k i n  a d v i s e d  h i s  c l i e n t s  a t  
t h e i r  j o i n t  m e e t i n g  h e l d  on  J a n u a r y  1 2 ,  1 9 8 1 ,  t h a t  t h e  p u r p o s e
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s u g g e s t  a n y  i n t e n t  t o  a p p r o p r i a t e  w a t e r  o r  s e e k  a  n ew  w a t e r  

r i g h t s  d e c r e e .  (V o lu m e  4 ,  E x h i b i t  M ) .

T h e  p r e l i m i n a r y  p e r m i t  a p p l i c a t i o n ,  w h i c h  w as  n o t  p u b l i s h e d  

a n y w h e r e , w a s  f i l e d  w i t h  FERC t o  s e c u r e  a n d  m a i n t a i n  p r i o r i t y  

f o r  a  l i c e n s e  f o r  t h e  p r o j e c t  " w h i l e  o b t a i n i n g  t h e  d a t a  a n d  p e r ­

f o r m i n g  t h e  a c t s  r e q u i r e d  t o  d e t e r m i n e  t h e  f e a s i b i l i t y  o f  t h e  

p r o j e c t  a n d  t o  s u p p o r t  a n  a p p l i c a t i o n  f o r  t h e  p r o j e c t . "  (V o lu m e  

4 ,  E x h i b i t  N ) . A g a i n ,  t h e r e  i s  no  m e n t i o n  o f  a n y  i n t e n t  t o  s e e k  

a  new w a t e r  r i g h t  f o r  t h i s  o r  a n y  o t h e r  p u r p o s e .

I n  f a c t ,  t h e  o n l y  r e f e r e n c e  t o  w a t e r  r i g h t s  i s  i n  E x h i b i t  2 

t o  t h e  FERC a p p l i c a t i o n  e n t i t l e d  " P l a n  o f  S t u d y  f o r  P r o p o s e d  

P r o j e c t . "  (V o lu m e  4 ,  E x h i b i t  N) . One e l e m e n t  o f  t h e  p r o p o s e d  

f e a s i b i l i t y  s t u d y  t o  b e  u n d e r t a k e n  i f  t h e  a p p l i c a t i o n  i s  

a p p r o v e d  i s  s t a t e d  t o  b e :  " r e v i e w  o f  e x i s t i n g  a n d  f u t u r e  w a t e r  

r i g h t s . "  O t h e r  e l e m e n t s  o f  t h e  p r o p o s e d  f e a s i b i l i t y  s t u d y  

i n c l u d e :  " s u b s u r f a c e  i n v e s t i g a t i o n s  f o r  s o i l s  a n d  g e o l o g y " ;

" r e v i e w  o f  h i s t o r i c  h y d r o l o g y " ;  " p r o j e c t i o n s  o f  f u t u r e  

h y d r o l o g y " ;  a n d  a  " t o p o g r a p h i c  s u r v e y  o f  s i t e " .

T h e  R i v e r  D i s t r i c t  s u b m i t s  t h a t  t h e  p r e l i m i n a r y  FERC p e r m i t  

a p p l i c a t i o n  i s  no  d i f f e r e n t  t h a n  t h e i r  f i l i n g  a  map a n d  s t a t e -

o f  t h e  W a te r  C o u r t  a p p l i c a t i o n  f o r  R u e d i  r e f i l l  w a t e r  " i s  f o r  
t h e  h y d r o  a p p l i c a t i o n  s o  t h e y  w o u ld  h a v e  a  r i g h t  t o  r e f i l l  t h e  
r e s e r v o i r  t o  u s e  i t  f o r  a n y  h y d r o  p o w e r  f a c i l i t y . "  S e e  p a g e  2 
o f  t h e  A sp e n  C i t y  C o u n c i l  M i n u t e s  o f  J o i n t  M e e t i n g  w i t h  C o u n ty  
C o m m i s s i o n e r s  o f  J a n u a r y  1 2 ,  19 8 1  (V o lu m e  4 ,  E x h i b i t  HH) .
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m e n t  w i t h  t h e  S t a t e  E n g i n e e r ;  s u c h  a n  a c t i o n  h a s  b e e n  h e l d  t o  b e  

e v i d e n c e  o f  i n t e n t  t o  s a t i s f y  t h e  f i r s t  p r o n g ,  b u t  d o e s  n o t  

s a t i s f y  t h e  s e c o n d  p r o n g  ( i . e . ,  t h e  o p e n  a n d  p h y s i c a l  d e m o n s t r a ­

t i o n  o n  t h e  l a n d  t o  p r o v i d e  n o t i c e  t o  t h i r d  p a r t i e s  o f  t h e  

i n t e n d e d  a p p r o p r i a t i o n ) . C e n t r a l  C o l o r a d o  W a t e r  C o n s e r v a n c y  

D i s t r i c t  v .  C i t y  a n d  C o u n t y  o f  D e n v e r , s u p r a ; C i t y  a n d  C o u n t y  o f  

D e n v e r  v .  N o r t h e r n  C o l o r a d o  W a t e r  C o n s e r v a n c y  D i s t r i c t , , s u p r a .

T h e  R i v e r  D i s t r i c t  b e l i e v e s  t h a t  t h e  a c t i o n s  r e l i e d  u p o n  b y  

A s p e n / P i t k i n  c a n n o t  p o s s i b l y  h a v e  s a t i s f i e d  t h e  r e q u i r e m e n t ,  

i r r e s p e c t i v e  o f  a n y  r e q u i r e m e n t  o f  a c t s  " o n  t h e  l a n d , "  t h a t  

t h i r d  p a r t i e s  r e c e i v e  n o t i c e  o f  A s p e n / P i t k i n ' s  i n t e n t  t o  

a p p r o p r i a t e  o v e r  1 0 0 , 0 0 0  a c r e  f e e t  o f  w a t e r  f o r  a  m u l t i t u d e  o f  

b e n e f i c i a l  u s e s .  I n  f a c t ,  A s p e n / P i t k i n  c o n c e d e  t h a t  " i t  i s  n o t  

e n o u g h  t o  s i m p l y  b r o a d c a s t  o r  p u b l i s h  o n e ' s  i n t e n t i o n s . ” 

( A p p e l l a n t s '  O p e n i n g  B r i e f ,  p .  1 4 ) .  A s p e n / P i t k i n ' s  a c t i o n s  d o  

n o t  e v e n  do  t h i s  m u c h .

C o n t r a r y  t o  t h e i r  a s s e r t i o n  t h a t  t h e  tw o  " p r o n g s  s h o u l d  b e  

c o n s i d e r e d  t o g e t h e r "  ( A p p e l l a n t s '  O p e n i n g  B r i e f ,  p .  6 ) ,  " C t ] h e  

p h y s i c a l  a c t  a n d  m a n i f e s t a t i o n s  i n  p u r s u a n c e  o f  t h e  i n t e n t i o n  

a n d  t h e  i n t e n t i o n  i t s e l f  a r e  s e p a r a t e  a n d  d i s t i n c t . "  B u n g e r  v .  

Uncomp a h g r e  W a t e r  U s e r s  A s s o c i a t i o n , s u p r a , 557  P .  2 d  a t  3 9 4 ;

F r u i t l a n d ______ I r r i g a t i o n  Co. v .  K r u e m l i n g ,  s u p r a . W ha t

A s p e n / P i t k i n  se em  t o  b e  s a y i n g  i s  t h a t  t h e y  a r e  e n t i t l e d  t o  a  

c o n d i t i o n a l  d e c r e e  b e c a u s e  t h e  f i r s t  p r o n g  o f  t h e  t e s t ,  t h e  

i n t e n t  t o  t a k e  w a t e r  a n d  u s e  i t  f o r  b e n e f i c i a l  p u r p o s e s  h a s  b e e n  

m e t .  H o w e v e r ,  " [ i ] t  i s  n o t  s u f f i c i e n t  t h a t  t h e r e  w as  a n  i n t e n t
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to divert...." City and County of Denver v. Northern Colorado

W a te r  C o n s e r v a n c y  D i s t r i c t , s u p r a , 276  P .  2d  a t  1 0 0 1 ;  s e e  a l s o  

F r u i t l a n d  I r r i g a t i o n  C o. v .  K r u e m l i n g , s u p r a , ( "T h e  m a t t e r  d o e s  

n o t  r e s t  u p o n  t h e  i n t e n t  o f  t h e  c l a i m a n t . . . . " ) ,  162  P .  a t  1 6 3 .

A s p e n / P i t k i n  a r e  n o t  c o r r e c t  i n  t h e i r  a s s e r t i o n  t h a t  n o  

a c t i o n s  o n  t h e  l a n d  w o u ld  h a v e  b e e n  m e a n i n g f u l .  T he  P l a n  o f  

S t u d y  a t t a c h e d  t o  t h e  p r e l i m i n a r y  FERC p e r m i t  a p p l i c a t i o n  

r e v e a l s ,  a s  p a r t  o f  a n y  h y d r o - e l e c t r i c  p o w e r  g e n e r a t i o n  u s e ,  t h e  

n e e d  f o r  s u b s u r f a c e  i n v e s t i g a t i o n s  f o r  s o i l s  a n d  g e o l o g y ,  a  

t o p o g r a p h i c  s u r v e y  o f  t h e  s i t e  a n d  a n  i n s p e c t i o n  o f  p r e s e n t  

f a c i l i t i e s .  T he  r e c o r d  a l s o  d o e s  n o t  s u p p o r t  t h e i r  c l a i m  t h a t  

t h e i r  a p p r o p r i a t i o n  c a n  b e  u s e d  w i t h o u t  m o d i f i c a t i o n  o r  e n l a r g e ­

m e n t  o f  e x i s t i n g  f a c i l i t i e s .  On t h e  c o n t r a r y ,  t h e  p r e l i m i n a r y  

FERC p e r m i t  a p p l i c a t i o n  sh o w s  t h e  p r o p o s e d  p o w e r  u s e  w i l l  

r e q u i r e  t h e  c o n s t r u c t i o n  o f  a  p e n s t o c k ,  t u r b i n e s ,  a  p o w e r h o u s e ,  

e n l a r g e d  s t i l l i n g  b a s i n ,  s w i t c h y a r d ,  a u x i l i a r y  i n t a k e  s t r u c t u r e ,  

o u t l e t  w o r k s ,  a n d  t r a n s m i s s i o n  l i n e s .  (V o lu m e  4 ,  E x h i b i t  N, 

i n c l u d i n g  t h e  map l a b e l e d  E x h i b i t  4 ) .  W h e th e r  A s p e n / P i t k i n  ( a s  

o p p o s e d  t o  t h e  f a c i l i t y ' s  o w n e r )  c a n  u s e  t h e  w a t e r  f o r  t h e  o t h e r  

p u r p o s e s  c l a i m e d  i n  t h e  a p p l i c a t i o n  t h r o u g h  t h e  e x i s t i n g  f a c i l i ­

t i e s  i s  n o t  c l e a r  f ro m  o r  s u p p o r t e d  b y  t h e  r e c o r d .

A s p e n / P i t k i n  a s s e r t  t h a t  a  f i e l d  s u r v e y  w o u ld  h a v e  b e e n  

m e a n i n g l e s s .  F i e l d  s u r v e y s  h a v e  b e e n  a p p r o v e d  a s  s a t i s f y i n g  t h e  

r e q u i r e m e n t s  o f  a n  o p e n ,  n o t o r i o u s  p h y s i c a l  d e m o n s t r a t i o n  p r o ­

v i d i n g  n o t i c e  t o  t h i r d  p a r t i e s .  S e e , e . g . , F o u r  C o u n t i e s  W a te r  

U s e r s  A s s o c i a t i o n  v .  C o l o r a d o  R i v e r  W a te r  C o n s e r v a t i o n  D i s t r i c t ,
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s u p r a . H o w e v e r ,  e v e n  i f  A s p e n / p i t k i n ' s  a s s e r t i o n  i s  c o r r e c t ,  

t h e  r e c o r d  a s  d i s c u s s e d  a b o v e  c l e a r l y  e s t a b l i s h e s  t h a t  o t h e r  

o p e n  a n d  n o t o r i o u s  a c t i o n s  c o u l d  h a v e  b e e n  t a k e n .  T h i s  i s  p r e ­

c i s e l y  why t h i s  C o u r t  h a s  r e q u i r e d  t h e  f a c t s  o f  e a c h  c a s e  t o  b e  

e x a m i n e d  a n d  d e t e r m i n e d  on  a n  ^ d  h o c  b a s i s .  S e e , e  . g . , R o c k y  

M o u n t a i n  P o w e r  Com pany v .  C o l o r a d o  R i v e r  W a t e r  C o n s e r v a t i o n  

D i s t r i c t , s u p r a .

F i n a l l y ,  R i v e r  D i s t r i c t  s u b m i t s  t h a t  t h e  W a t e r  J u d g e  

c o r r e c t l y  d e t e r m i n e d  t h a t  t h e  i n i t i a l  c o n s t r u c t i o n  o f  R u e d i  

R e s e r v o i r  c a n n o t  s a t i s f y  t h e  s e c o n d  p r o n g .  S e e , S e p t e m b e r  3 ,  

1 9 8 2 ,  O p i n i o n  o f  t h e  W a t e r  C o u r t  a t  P a r a g r a p h  18 o f  t h e  

C o n c l u s i o n s  o f  Law (V o lu m e  1 ,  p .  1 5 ) .  I n  t h i s  c a s e ,  a s  i n  

B u n g e r  a n d  C o l o r a d o  R i v e r  W a t e r  C o n s e r v a t i o n  D i s t r i c t  v .  R o c k y  

M o u n t a i n  P o w e r  C o . ,  s u p r a , t h e  s e c o n d  p r o n g  c a n n o t  b e  s a t i s f i e d  

b y  a c t i o n s  o n  t h e  l a n d  t a k e n  b y  a t h i r d  p a r t y  w h e r e  t h e r e  i s  no 

p r i v i t y  b a s e d  u p o n  a n  a s s i g n m e n t  o r  o t h e r  c o n v e y a n c e  o f  t h e  

t h i r d  p a r t y ' s  r i g h t s .  B u n g e r  v .  U n c o m p a h g r e  W a t e r  U s e r s  

A s s o c i a t i o n , s u p r a , 557  P .  2 d  a t  3 9 4 .

I t  i s  w e l l  e s t a b l i s h e d  t h a t  a  w a t e r  r i g h t  may r e l a t e  b a c k  t o  

t h e  d a t e  w hen  t h e  f i r s t  s t e p  i s  t a k e n .  S e e , e . g . ,  D e n v e r  v .  

N o r t h e r n C o l o r a d o  W a te r  C o n s e r v a n c y  D i s t r i c t , s u p r a . H o w e v e r ,  

t h e  d o c t r i n e  i s  a  l e g a l  f i c t i o n  a n d  s h o u l d  b e  s t r i c t l y  

c o n s t r u e d .  I d . ,  276  P .  2d  a t  1 0 0 1 .  To a l l o w  A s p e n / P i t k i n ,  i n  

t h e  a b s e n c e  o f  a n y  p h y s i c a l  a c t i o n  on  t h e  g r o u n d  o r  a c t u a l  

d i v e r s i o n  a n d  u s e ,  t o  a p p l y  t h e  d o c t r i n e  a n d  r e l a t e  b a c k  t o  a n y  

o f  t h r e e  d a t e s  c l a i m e d  w o u ld  f l y  i n  t h e  f a c e  o f  t h i s  r u l e  s i n c e
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it is clear that only when both elements are present that the

f i r s t  s t e p  i s  e f f e c t e d . "  C e n t r a l  C o l o r a d o  W a t e r  C o n s e r v a n c y  

D i s t r i c t  v .  C i t y  a n d  C o u n t y  o f  D e n v e r ,  s u p r a , 539  P .  2 d  a t  1 2 7 0 .

CONCLUSION

I t  i s  r e s p e c t f u l l y  r e q u e s t e d  t h a t  t h e  o p i n i o n  o f  t h e  W a te r  

J u d g e  d e n y i n g  t h e  A p p l i c a t i o n  f o r  a  C o n d i t i o n a l  W a t e r  R i g h t  b e  

a f f i r m e d  b e c a u s e  t h e  A p p l i c a n t s  h a v e  m ade  no  o p e n ,  p h y s i c a l  a c t  

o n  t h e  l a n d  s u f f i c i e n t  t o  c o n s t i t u t e  n o t i c e  t o  t h i r d  p a r t i e s  o f  

t h e  i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  u s e .

DATED t h i s  /y? ~ d a y  o f  J a n u a r y ,  1 9 8 3 .

/f'u TX 4
D o n a l d  II. H am b u rg , ,  # ^ 4 2 2  
G e n e r a l  C o u n s e l ,  C o l o r a d o  R i v e r  W a te r  

C o n s e r v a t i o n  D i s t r i c t  
P .  O. Box 1120
G le n w o o d  S p r i n g s ,  CO 8 1 6 0 2

/y./
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APPENDIX "A

.DISTRICT COURT, WATER D IV IS IO N  NO. 5 ,  STATE OF COLORADO 

C a s e  N o .  8 0 -C W -5 6 5

QUESTIONS OF LAW AND STIPULATIONS OF FACTS

IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS OF THE CITY 
OF ASPEN AND THE COUNTY OF P IT K IN  ON THE FRYINGPAN RIV ER IN 
P IT K IN  AND EAGLE COUNTIES

COME NOW A p p l i c a n t s  a n d  O b j e c t o r ,  C o l o r a d o  R i v e r  W a t e r  
C o n s e r v a t i o n  D i s t r i c t ,  a n d . s u b m i t  t o  t h e  C o u r t  t h e  f o l l o w i n g  
q u e s t i o n s  o f  l a v ; ,  s t i p u l a t i o n s  o f  f a c t s ,  a n d  o t h e r  s t i p u l a ­
t i o n s  r e l a t i v e  t o  t h e  i s s u e s  s e t  f o r t h  i n  p a r a g r a p h  3 o f  t h e  
p r e t r i a l  o r d e r  i n  t h i s  c a s e :

1 .  I s s u e  A i n  t h e  p r e t r i a l  o r d e r  i s  s t a t e d  a s  f o l l o w s :  
H a v e  A p p l i c a n t s  t a k e n  t h e  n e c e s s a r y  " f i r s t  s t e p ” t o w a r d s  i n i ­
t i a t i n g  a n  a p p r o p r i a t i o n  o f  t h e  w a t e r  a v a i l a b l e  f o r  r e f i l l i n g  
R u e d i  R e s e r v o i r ?  T h e  s t i p u l a t i o n s  w i t h  r e g a r d  t o  t h i s  i s s u e  
a r e  s e t  f o r t h  b e l o w :

a .  T h e  p a r t i e s  a c k n o w l e d g e  t h a t  t h e r e  i s  a  t w o ­
p r o n g e d  t e s t  t o  d e t e r m i n e  i f  a  " f i r s t  s t e p ” e x i s t s .  T h e  p a r ­
t i e s  r e c o g n i z e  t h a t  o n e  p r o n g  o f  t h e  t e s t  i s  a n  i n t e n t  t o  
a p p r o p r i a t e  w a t e r .  T h e  p a r t i e s  a g r e e  t h a t  A p p l i c a n t s  h a d  a n d  
s t i l l  h a v e  a n  i n t e n t  t o  a p p r o p r i a t e  w a t e r ,  a s  s e t  f o r t h  i n  
t h e  a p p l i c a t i o n .

b .  T h e  p a r t i e s  d i s a g r e e  a s  t o  t h e  s e c o n d  p r o n g  o f  
t h e  t e s t  t o  d e t e r m i n e  i f  a  " f i r s t  s t e p "  e x i s t s .  A p p l i c a n t s  
s t a t e  t h a t  t h e  s e c o n d  p r o n g  o f  t h e  t e s t  i s  t h a t  t h e  
a p p r o p r i a t o r  m u s t  g i v e  n o t i c e  o f  t h e  i n t e n t  t o  a p p l y  w a t e r  t o  
b e n e f i c i a l  u s e .

c .  T h e  O b j e c t o r  b e l i e v e s  t h a t  t h e  s e c o n d  p r o n g  o f  
t h e  t e s t  i s  " a n  o p e n  p h y s i c a l  a c t  o n  t h e  l a n d  s u f f i c i e n t  t o  
c o n s t i t u t e  n o t i c e  t o  t h i r d  p a r t i e s  o f  t h e  i n t e n t  t o  a p p l y  
w a t e r  t o  b e n e f i c i a l  u s e s . "

d .  T h e  p a r t i e s  d i s a g r e e  o n  f o u r  p o i n t s  r e g a r d i n g  
t h e  d e m o n s t r a t i o n  o f  i n t e n t  t o  a p p r o p r i c i t e . F i r s t ,  t h e  p a r ­
t i e s  d i s a g r e e  w h e t h e r  t h e r e  m u s t  b e  a  p h y s i c a l  d e m o n s t r a t i o n  
o n  t h e  l a n d  o f  t h e  i n t e n t  t o  a p p r o p r i a t e .  S e c o n d l y ,  t h e  
p a r t i e s  d i s a g r e e  a s  t o  w h a t  c o n s t i t u t e s  " p h y s i c a l "  d e m o n s t r a ­
t i o n  o f  i n t e n t  t o  a p p r o p r i a t e .  T h i r d l y ,  t h e  p a r t i e s  d i s a g r e e  
t h a t  a n  o p e n  p h y s i c a l  d e m o n s t r a t i o n  o f  i n t e n t  o c c u r r e d .



F o u r t h l y ,  t h e  p a r t i e s  d i s a g r e e  t h a t  a n y  d e m o n s t r a t i o n  o f  
i n t e n t  g a v e  n o t i c e  t o  t h i r d  p a r t i e s  o f  t h e  p e n d e n c y  o f  t h e  
a p p r o p r i a t i o n .

e .  T h e  p a r t i e s  a g r e e  t h a t  A p p l i c a n t s  p e r f o r m e d  
t h e  f o l l o w i n g  a c t s  u p o n  w h i c h  t h e  d a t e  o f  a p p r o p r i a t i o n  m i g h t  
b e  b a s e d :

( 1 )  N o t i c e  o f  i n t e n t  t o  f i l e  a n  a p p l i c a t i o n  
f o r  p r e l i m i n a r y  p e r m i t  o n  P r o j e c t  Mo. 3 2 2 5 ,  ( R u e d i  Dam a n d  
R e s e r v o i r )  d a t e d  S e p t e m b e r  3 0 ,  1 9 8 0 ,  a n d  f i l e d  w i t h  t h e  
U n i t e d  S t a t e s  F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  (FERC) o n  
O c t o b e r  2 ,  1 9 8 0 .  A p p l i c a n t s '  E x h i b i t  M.

( 2 )  A p p l i c a t i o n  f o r  a  p r e l i m i n a r y  p e r m i t  on  
P r o j e c t  N o .  3 2 2 5 ,  d a t e d  an d  f i l e d  w i t h  t h e  FERC o n  O c t o b e r  23 
a n d  2 4 ,  1 9 8 0 ,  r e s p e c t i v e l y .  A p p l i c a n t s '  E x h i b i t  N . T h e  
n o t i c e  o f  t h e  p e n d e n c y  o f  t h e  a p p l i c a t i o n  w a s  p u b l i s h e d  a s  
sh o w n  o n  A p p e n d i x  A a t t a c h e d  h e r e t o .  A p p l i c a n t s '  E x h i b i t  O 
c o n t a i n s  a  c o p y  o f  t h e  n o t i c e  a s  p u b l i s h e d .

( 3 )  A p p l i c a t i o n  f o r  w a t e r  r i g h t  i n  C a s e  N o .  
8 0 -C W -5 6 5  f i l e d  i n  W a t e r  D i v i s i o n  N o .  5 o n  D e c e m b e r  3 0 ,  1 9 8 0 .

f .  T h e  p a r t i e s  a g r e e  t h a t  t h e  o n l y  d a t e s  u p o n  
w h i c h  a n  a p p r o p r i a t i o n  m i g h t  h a v e  e x i s t e d  a r e  r e p r e s e n t e d  b y  
t h e  d a t e s  s e t  f o r t h  i n  ( 1 ) ,  ( 2 ) ,  a n d  ( 3 )  a b o v e .

g .  A p p l i c a n t s  p e r f o r m e d  a d d i t i o n a l  a c t s  l e a d i n g  
u p  t o  ( 1 ) ,  ( 2 ) ,  a n d  ( 3 )  a b o v e .  T h e s e  a c t s  a r e  r e p r e s e n t e d  b y  
A p p l i c a n t s '  E x h i b i t s  I ,  J ,  K, HH a n d  J J .

2 .  T h e  p a r t i e s  w i l l  n o t  a r g u e  i s s u e s  B , C ,  D, F ,  G, H, 
1 ,  a n d  J  i n  t h e  p r e t r i a l  o r d e r  and  a g r e e  t h a t  t h e y  a r e  n o  
l o n g e r  a t  i s s u e  i n  t h i s  c a s e ,  an d  a r e  n o t  d e c i d e d  b y  t h i s  
c a s e  ,

3 .  I s s u e  E i n  t h e  p r e t r i a l  o r d e r  i s  d e t e r m i n e d  b y  t h e  
f o l l o w i n g  s t i p u l a t i o n :

a .  Any r e f i l l  r i g h t  a w a r d e d  h e r e i n  s h a l l  b e  e x e r ­
c i s e d  s u b j e c t  t o  a l l  a p p l i c a b l e  an d  r e g u l a r l y  p r o m u l g a t e d  
s t a t u t e s ,  l a w s ,  a n d  a d m i n i s t r a t i v e  r u l e s  a n d  r e g u l a t i o n s  o f  
t h e  U n i t e d  S t a t e s  o r  o f  t h e  S t a t e  o f  C o l o r a d o ,  w h i c h  p e r t a i n  
t o  t h e  o p e r a t i o n  o f  R u e d i  R e s e r v o i r .

b .  No r i g h t  i n  o r  t o  l a n d  o r  f a c i l i t i e s  o w n e d  o r  
c o n t r o l l e d  b y  t h e  U n i t e d  S t a t e s  c a n  o r  s h a l l  b e  g r a n t e d  i n  
t h i s  p r o c e e d i n g .

WHEREFORE, t h e  p a r t i e s  r e q u e s t  t h a t  t h e  C o u r t  r e s o l v e  
t h e  q u e s t i o n s  o f  l a w  b a s e d  on  t h e  s t i p u l a t i o n  o f  f a c t s  an d  
o t h e r  s t i p u l a t i o n s  s e t  f o r t h  h e r e i n .
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G le n w o o d  S p r i n g s ,  CO 8 1 6 0 1

GENERAL COUNSEL TO OBJECTOR, 
COLORADO RIVER WATER 
CONSERVATION D IS T R IC T

-3-



APPENDIX A

P u b l i c a t i o n  o f  A p p l i c a t i o n  o f  P r e l i m i n a r y  
P e r m i t  P u r s u a n t  t o  S e c t i o n  4 ( f )  o f  t h e  

F e d e r a l  P o v /e r  A c t ,  16 U . S . C .  § 7 9 7 ( f )

1 .  N o t i c e  o f  A p p l i c a t i o n  f o r  P r e l i m i n a r y  P e r m i t :
D e c e m b e r  1 0 ,  1 9 8 0

2 .  P u b l i c a t i o n  o f  N o t i c e  i n  E a g l e  V a l l e y  E n t e r p r i s e ,  E a g l e ,
C o l o r a d o :  D e c e m b e r  2 2 ,  1 9 8 0

3 .  P u b l i c a t i o n  o f  N o t i c e  i n  A s p e n  T i m e s ,  A s p e n ,  C o l o r a d o :  
D e c e m b e r  2 5 ,  1 9 8 0

4 .  P u b l i c a t i o n  o f  N o t i c e  i n  F e d e r a l  R e g i s t e r :  J a n u a r y  1 2 ,
1 9 8 1  "
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r 'i  • . ' • '  /& A  * . •  ! • !  i.O *

X1 Aspen and Pitkin county;
M • o? Application tor Preliminary ..

c ;3er 10 .193a ;  .*• \  J
p > notice that the City of Aspen ' ' ‘ 
a tkin County (Applicant) filed on ** 
ifj er24,1980. on application for .. r. ? 
lnarypermit [pursuant to the.-..;'- ' * 
*1 Power Act; 16 U.S.C. § § 791(a)- 
for proposed Project No. 3603 to • 
)wn a3 the Ruedi Project.located :.y. 
j Fryingpan River at the existing 
Dam owned by the United States 
•and Power Resources Service in .. 
 ̂and Pitkin Counties, Colorado..>
. pplicationis on file with the . 
i lission and is available for public _ 
i stion. Correspondence with the /
| cant should be directed toiMr.’s:; „ 
limT. Smith Jr., Musick, . .
j imson, Schwartz & Cope, P.C.,;. *
IneyaatLaw,P.O.Box4579, .
J .er, Colorado 803G8. Any person * - . 
D .vishes to fils a response to this ' • 
i|»should read the entire notice and 
i l comply with the requirements 
pjfied for the particular kind of • 
a >nsa that person wishes to file*. ••-.
• i y e c t  D e s c r i p t i o n—The proposed -v; 
a ct would utilize an existing • • -
q mment dam and would consist of a . 
« uhouse with three turbine-. . _
©! ratore with a total rated capacity of . 
jV. A transmission line with a . ‘
3 num length of one mile would ba / J  

b  .red. The applicant estimates that .
verage annual energy output would 

»c >,600,000 kWh, which would save - 
hi quivalent of 43,000 barrels of oil or-. • 
J !0 tons of coal, — • . - • . • • '
-i r p o s e  o f  P r o j e c t—Power generated 
project.would be sold to either .

-hy of Aspen, Public Service - 
3 pany of Colorado, Colorado-Ute " •
9 trie Association or the Holy Cross ' ;■ 
9 tric-Association, Inc. • •. . • •
/ v p o s e c l  S c o p e  a n d  C o s t  o f  S t u d i e s  ■ •
3 e r  P e r m i t—The work proposed . •
4 - r the preliminary permit would’ • ; ■ 
\ Jde economic analysis, preparation 
preliminary engineering plans, and a
\ -y of environmental impacts. Based - 
*, esultj of these studies. Applicant ■ 
dd decide whether to proceed with • 
t a detailed studies and the • • ,
âration of an application for license 
onstruct and operate the project. 
Jlicant estimates that the co3t of ^
'k to be performed underdhis . 
limin.'iry permit would be $235,000. 
' u r p o s e  o f  P r e l i m i n a r y  P e r m i t—A 
Uminary permit does not authorize' 
‘Mruction. A permit, issued, gives 
Permittee, during the term of the • 
■etit, the right of priority of - 
plication forlicense while the ■ • •

Permittee undertakes the necessary . • •••.. 
studies and examinations to determine 
•the engineering.economic, and .. •«.
environmental feasibility of the • y ,*• 
proposed project, the market for power, 
and all other information necessary for . 
inclusion in an application for a license.

A g e n c y  C o m m e n t s—Federal, State, . 
and local agencies that receive this . . v 
notice through direct mailing from the 
Commission are invited to submit.... j . j . d .  

comments on the described application ’, 
for preliminary permit. (A copy of the 
application may be obtained directly ■; * 
from the Applicant.) Comments should ’** 
be confined to substantive issues ’ . * *' 
relevant to the issuance of a permit and ■ 

consistent with the purpose of a permit v 
as described in this notice. No other *’ 
formal request for comments will be *• 
made. If an agency does not Tile ! ;t 
comments within the time set below, it '• 
will be presumed to have no comments, ■

C o m p e t i n g  A p p l i c a t i o n s—This _ 
application was filed as a competing *.-? 
application to the Ruedi Project No. 3225 
on June 24,1930, by Harrison Western • 
Corporation, under 18 CFR 4.33 (1980), 
and, therefore, no further competing 
applications or notices of intent to file a 
competing application will be accepted 
for filing. ' -• •. . . \ •

C o m m e n t s ,  P r o t e s t s, o r  P e t i t i o n s  t o  

I n t e r v e n e—Anyone desiring to be heard 
or to make any protests about this . 
application should file a petition to.. •. 
intervene or a protest with the . 
Commission, in accordance with the. . 
requirements of its Rules of Practice and .' 
Procedure, 18 CFR § 1.8 or § 1.10 (1980)'. 
Comments not in the nature of a protest , 
may also be submitted by conforming to 
. the procedures specified in § 1.10 for ‘ 
protests. In determining the appropriate 
action to take, tĥ .Commission will . 
consider all protests or other comments •• 
filed, but a person, who merely files a . 
protest or comments does not become a 
• party to the proceeding. To become a 
party, or to participate in any hearing, a'. 
person mu3t file a petition to intervene 
in accordance with the Commission’s - - 
Rules. Any.comments, protest, or . . 
petition to intervene must be received . 
on or before January 29.1901. . ;

F i l i n g  a n d  S e r v i c e  o f  R e s p o n s i v e " - *'•'1; 
D o c u m e n t s—Any comments, protests, or 
petitions to intervene must bear in all 
capital letters the title “Comments,” 
“Protesto,” or “Petition To Intervene,” as 
applicable. Any of these filings must 
also state that it 1 3 made in response to 
this notice of application for preliminary 
permit for Project No. 3603. Any 
comments, protests, or petitions to ’ 
intervene must be filed by providing ths 
original and those copies required by the 
Commission’s regulations to: Kenneth P. 
Plumb, Secretary, Federal Energy-. .

Regulatory Commission, 825 North/, >... -, T 
Capitol Street, N.E., Washington, D.C..,; 
20420. An additional copy must be sent ;: 
to: Fred K. Springer, Chief, Applications 
Branch, Division of Hydropower 
Licensing, Federal Energy Regulatory . .. 
Commission, Room 208,400 First Street,. 
N.W., Washington, D.a 20428. A copy of 
any notice of intent, competing , .
application, or petition to intervene must 
also be served upon each representative 
. of the Applicant specified in the first . 
paragraph of thi3 notice. .. . .
Kenneth F.Plumb, - ••
S e c r e t a r y . ‘ , - y f-; -• • R' ‘ ; : L .
tin Doc. ei-971 F:!ed axoj’ V-;̂
DILUKO CODE 6550-05-M ? '

[Project No. 3704-0003 ̂
City of Redding; Application f o r & 
Preliminary Permit -y ;r
January 5,1931. V y , r:.- ■ -n:-.1' di . **
. Take notice that the City of Redding “ 
(Applicant) filedon November 12,1930, * 
on application for preliminary permit \'- 
[pursuant to the Federal Power Act, 16' ' 
U.S.C. § § 791(a)-825(r)} for proposed _ -r 
Project No. 3704 to be known as the " 
American River North Fork Dam Power 
Plant located on the North Fork of the 
American River in-Placer County, • - ’ . 
California. The application i3 on file 'V:. •. 
with the Commission and is available * •' 
for public inspection. Correspondence 
with the Applicant should ba directed V'_ 
to: Mr. W. Brickwood, City Manager,
City of Redding, 760 Parkview Avenue,. 
Redding, California 95814 with copies to 
Martin McDonough, Esquire, 555 Capitol 
Mall, Sacramento, California 95814. Any 
person who wishes to file a response to 
this notice should read the entire notice 
and must comply with the requirements 
specified for the particular kind of . 
response that person wishes to file, . .•

P r o j e c t  D e s c r i p t i o n—The proposed .. 
project, to be located at the base of the i 
existing U.S. Army Corp3 of Engineers* *- 
North Fork Dam, would consist of: (1) a.. 
300-foot long, G-foot diameter penstock 
serving; (2) a powerhouse with a rated .. 
capacity of 12 MW; and (3) 300 feet of • 

transmission line to connect to existing 
transmission facilities.. ... .
The Applicant estimates that the ;. 
average annual energy output would be 
63.5 million kWhs. .

P u r p o s e  o f  P r o j e c t—The power •• 
generated at the project would be used 
to servo the electrical need of the . .
Applicant’s customers in the City of .
Redding. •. «»

P r o p o s e d  S c o p e  e n d  C o s t  o f  S t u d i e s • 
u n d e r  P e r m i t—-The Applicant has . .
conducted some reconnaissance studies 
of the site. The Applicant now seeks
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Ip^b lic notic e__
U N I T E D  S T A T E S  O F  A M E R I C A  

F E D E R A L  E N E R G Y  R E G U L A T O R Y  

C O M M I S S I O N  
C i t y  o f  A s p e n  a n d  P i t k i n  C o u n t y ,  P r o je c t  

N o  3 6 0 3 - 0 0 0

N O T I C E  O F  A P P L I C A T I O N  F O R  P R E ­

L I M I N a R Y  P E R M I T  - 

( D e c e m b e r  1 0 , 1 9 S 0 )

T a k e  n o t ic e  t h a t  t h e  C i t y  o f  A s p e n  a n d  P i t ­

k i n  C o u n t y  ( A p p l ic a n t )  f i l e d  o n  O c to b e r  24, 
I 9 6 0 ,  a n  a p p l i c a t io n  f o r  p r e l i m i n a r y  p e r m i t  

( p u r s m a n t to th e F e d e r a lP o w r e r  A c t ,  1 6  U S C  
P»79I(a) —  8 2 5 ( r ) )  f o r  p r o p o s e d  P r o je c t  N o  

3 6 0 3  t o  b e  k n o w n  a s  t h e  P .u e d i  P r o je c t  l o ­

c a te d  o n  t h e  F r y i c g p a n  R i v e r  a t  t h e  e x i s t ­

in g  R u e d i  D a m  o w n e d  b y  t h e  U n i t e d  S t a te s  

W a t e r  a n d  P o w e r  R e s o u r c e s  S e r v i c e  i n  

E a g le  a n d  P i t k i n  C o u n t ie s ,  C o lo r a d o .  T h e  

a p p l ic a t io n  i s  o n  f i l e  w i t h  t h e  C o m m is s io n  

a n d  i s  a v a i la b le  f o r  p u b l i c  in s p e c t io n .  C o r ­

re s p o n d e n c e  w i t h  t h e  A p p l i c a n t  s h o u ld  b e  

d  i r e c te d  t o : M r  W C  l i  a m  T  S m  t  t h  J r ,  M u  s i c k ,  

W i l i i a m e o n ,  S c h w a r t z  & . C o p e ,  P C ,  A t t o r ­

n e y *  a t  L a w ,  P O  B o x  4579, B o u ld e r ,  C o l ­

o ra d o  8 0 3 0 6 .  A n y  p e r s o n  w h o  w is h e s  t o  f i l e  

a  re s p o n s e  t o  t h i s  n o t i c e  s h o u ld  r e a d  t h e .  
e n t i r e  n o t i c e  a n d  m u 3 t  c o m p ly  w i t h  t h e  r e ­

q u i r e m e n t s  s p e c i f ie d  f o r  t b e p a r t i c u l a r  k i n d  

o f  re s p o n s e  t h a t  p e r s o n  w is h e s  t o  f i l e . -. ' - r - 

; P r o je c t  D e s c r ip t i o n  —  T h e  p r o p o s e d  p  r e ­

je c t  w o u ld  u t i l i z e  a n  e x i s t i n g  g o v e r n m e n t  

d a m  a n d  w o u ld  c o n s is t  o f  a  p o w e r h o u s e  

w i t h  t h r e e  t u r b in e - g e n e r a t o r s  w i t h  a  t o t a l  

r a te d  c a p a c i t y  o f  5  M W .  A  t r a n s m is s io n  l i n e  

^ w i th  a  m in i m u m  le n g t h  o f  o n e  m i l e  w o u ld  

b e  r e q u i r e d .  T h e  a p p l i c a n t  e s t im a t e s  t h a t  

i t h e a v e r o g e  a n n u a l  e n e r g y  o u t p u t  w o u ld  b e  

[2 5 ,6 0 0 ,0 0 0  k W h .  w h i c h  w o u ld  s a v e  t h e  

|  e q u iv a le n t  o f  4 3 ,0 0 0  b a r r e ls  o f o i l o r l l  ,3 0 0  

i t o n s o f c o a l .  .

1 P u rp o s e  o f  P r o je c t  —  P o w e r  g e n e r a te d  b y  

; th e  p r o je c t  w o u ld  b e  a o ld  t o  e i t h e r  t h e  C i t y  

! c f  A c p e n ,  P u b l i c  S e r v ic e  C o m p a n y  o f  C o l-  

o r e d o .C o lo r s d o - U t e  E l e c t r i c  A s s o c ia t io n  o r  

th e  H o ly  C r o s s  E l e c t r i c  A s s o c ia t i o n ,  I n c .  , 

P ro p o s e d  S c o p e  a n d  C o s t  o f  S t u d ie s  u n d e r  

P e r m i t — T h e w o r k p r c p o e e d u n d e r t h e p r e -  

l im in a r y  p e r m i t  w o u ld  in c lu d e  e c o n o m ic  

a n a ly s is ,  p r e p a r a t i o n  o f  p r e l i m i n a r y  e n ­

g in e e r in g  p l a n s ,  a n d  a  s t u d y  o f  e n v i r o n ­

m e n ta l  im p a c t s .  B a s e d  o n  r e s u l t s  o f  t h e s e  

■ J u d ie s ,  A p p l i c a n t  w o u ld  d e c id e  w h e t h e r  t o  

p ro cee d  w i t h  m o r s  d e t a i l e d  s t u d ie s  a n d  t h e .

’ p r s p a r a to n  o r  a n  a p p l i c a t io n  f o r  l i c e n s e  t o  

roo s t r u r t  a n d  o p e r a te  t h e  p r o je c t .  A p p l i c a n t  

. e s t im a te s  t h a t  t h e  c o s t  c f  w o r k  t o  b e  p e r - ' 

b r m e d  u n d e r  t h i 3  p r e l i m i n a r y  p e r m i t  

. w i l d  b e  $ 2 8 5 ,0 0 0 .  . . .
'  P u rp o s e  o f  P r e l i m in a r y  P e r m i t  —  A  p r e -  

j  im in a r y  p e r m i t  d o e s  n o t  a u t h o r i z e  c o r i -  

.j A u c t io n .  A  p e r m i t ,  i f  is s u e d ,  g i v e s  t h e  

* e r c i i t le e ,  d u r in g  t h e  t e r m  o f  t h e  p e r m i t ,  

h e  r i g h t  o f  p r i o r i t y  o f  a p p l i c a t io n  f o r  

icen se  w h i l e t h e  P e r m i t t e e  u n d e r t a k e s  t h e  

•ece ssa ry  e t u d e s  a n d  e x a m in a t io n s  t o  d e -  

)  “ r m in e  th e  e n g in e e r in g . e c o n o m ic , a n d  e n -  

, u c n m e n t f t l  f e a s i b i l i t y  o f  t h e p r o p o s e d p r o -  

x k ,  th e  m a r k e t  f o r  p o w e r ,  a n d  a l l  t h e  e t h e r  

f o r m a t io n  n e c e s s a r y  f o r  i n c l u s i o n  in . n i r  

P p l ic a t io n  f o r  a  l ic e n s e .  ‘ '

A g e n c y  C o m m e n t s  —  F e d e r a l ,  S t a t e ,  a n d  

>cal a g e n c ie s  t h a t  r e c e iv e  t h iB  n o t i c e  

tr o u g h  d i r e c t  m a i l i n g  f r o m  t h e  C o m m is -  

0n  a r e in v i t e d  to  s u b m i t  c o r r m e n t a  o n  t h e  

sse n b e d  a p p l i c a t io n  f o r  p r e l i m i n a r y '  f * r -  
u t . ( A  c o p y  n f  t h e  a p p l i c a t io n  m a y  b e  o b -  

u n e d  d i r e c t ly  f r o m  t h e  A p p l i c a n t . )  C o tn -  

•e n u  s h o u ld  b e  c o n f in e d  t o  s u b s t a n t i v e  ) >  

l * s r  " ' e v a r : t  t h e  is s u a n c e  o f  a  p e r m i t  
1(1 c o n s is te n t  w i t h  t h e  p u r p o s e  o f  n  p e r m i t  

• 'o -o c r ib e d  i n  t h i s  n o t ic e .  N o  o t h e r  f o r m a l  

b u e j  f o r  c o m m e n ts  w i l l  b e  in n d e .  I f  a n  

(oncy d o e s  n o t  f i l e  c o m m e n ts  w i t h i n  t h e  

roe s e t h e lo w ,  i t  w i l l  b e  p r e s u m e d  to  l i n v e  

1 to n m -e n ts .

Competing A pplications — T h is  a p p lie s - .
f i l e d  S3 a  c o m p e t in g  a p p l i c a t io n  t o  

* Pr o j e c t  N o 3 2 2 5 o n  J u n e  2 4 .1 9 3 0 .  

“ n is o n  Vi’ e s t e m  C o r p o r a t io n ,  u n d e r  1 8  
114 .3 3  ( 1 9 8 0 ) ,  a n d ,  t h e r e f o r e ,  n o  f u r t h e r  

^ iW ’. t r ig  a p p h c d t io n a  o r  n o t ic e s  o f  i n t e n t  

_  -  n c o r n o e t ip .v  a o n l i r a t i o n  v . i t t  b e  a c - -

>e p te d  t o r  t i l i n g . ,  • . /  . .

C o m m e n t s ,  P r o t e s t s ,  o r  P e t i t i o n s

c e p te d  f o r  f i l i

t o  I n ­
t e r v e n e —  A n y o n e  d e s i r i n g  to b e h e a r d  o r  to  

m a k e  a n y  p r o te s t s  a b o u t  t h is  a p p l i c a t io n  

a h o u l d f i l e  a  p e t i t i o n  t o  i n t e r v e n e  o r  a  p r o ­
t e s t  w i t h  t h e  C o m m is s io n ,  i n  a c c o r d a n c e  

w i t h  t h e  r e q u i r e m e n t s  o f  i t s  R u le s  o f  P r a c ­

t i c e  a n d  P r o c e d u r e ,  1 8  C F R  S I  .8  o r  S 1 .1 0  

( 1 9 6 0 ) .  C o m m e n t s  n o t  i n  t h e  n a t u r e  o f  a 

p r o te s t  m a y  a ls o  b e  s u b m it t e d  b y  c o n fo rm .-  

i n g  t o  t h e  p r o c e d u r e s  s p e c i f ie d  i n  S I .  1 0  f o r  

p r o te s t s .  I n  d e t e r m i n i n g  t h e  a p p r o p r ia t e  

a c t io n  to  t a k e ,  t h e  C o m m is s io n  w i l l  c o n -  

a id e r  a l l  p r o te s t s  o r  o t h e r  c o m m e n ts  f i l e d ,

b u t  a  p e r s o n  w h o  m e r e ly  f i l e s  a  p r o t e s t  o r  ............

c o m m e n ts  d o e s  n o t  b e c o m e  a  p a r t y  t o  t h e  v .w  

p r o c e e d in g .  T o  b e c o m e  a  p a r t y ,  o r  t o  p a r -  ~ " 

t i c i p a t e  i n  a n y  h e a r in g ,  a  p e r s o n  m u s t  f i l e  a  

p e t i t i o n  t o  in t e r v e n e  i n  a c c o r d a n c e  w i t h  t h e  
C o m m is a io n ’s  R u le s .  A n y  c o m m e n ts ,  p r o ­

t e s t ,  o r  p e t i t i o n  t o  i n t e r v e n e  m u s C h e - r e - ;  

c e iv e d  o n  o r  b e fo r e C ja n u a r y  2 6 , 1 9 8 1 . ^  '

,  F i l i n g  a n d  S e r r ic e 'o f - R e s p o n s iv e  D o c u ­

m e n t s  —  A n y  c o m m e n ts ,  p r o te s t s ,  o r  p e t i ­

t i o n s  t o  i n t e r v e n e  m u s t  b e a r  i n  e l l  c a n i t a l  

l e t t e r s  t h e  t i t l e  " C O M M E N T S ” , " P R O ­

T E S T , ”  O R  " P E T I T I O N  T O  I N T E R V E N E , ”  

a s  a p p l ic a b le .  A n y  o f  th e s e  f i l i n g s  m u s t  a ls o  

s t a t e  t h a t  i t  i s  m a d e  i n  re s p o n s e  t o  t h i s  

n o t ic e  o f  a p p l i c a t io n  f o r  p r e l i m i n a r y  p e r m i t  

f o r  P r o je c t  N o  3 5 0 3 .  A n y  c o m m e n ts ,  p r o ­

t e s t s ,  o r  p e t i  S o n s  t o  i n t e r v e n e  m u 3 t  b e  f i l e d  

b y  p r o v id i n g  t h e  o r i g i n a l  a n d  th o s e  c o p ie s  

r e q u i r e d  b y  t h e  C o m m is s io n ‘a  r e g u la t io n s  

t o :  K e n n e t h  F  P l u m b ,  S e c r e ta r y ,  F e d e r a l  

E n e r g y  R e g u la t o r y  C c r a m is s io n .  8 2 5  N o r t h  

C a p i t o l  S t r e e t ,  N E ,  W a s h in g t o n ,  D C  2 0 4 2 6 .

A n  a d d i t i o n a l  c o p y  m u s t  b e  s e n t  t o :  F r e d  E  

S p r in g e r ,  C h ie f ,  A p p l i c a t io n s  B r a n d i ,  D i v i ­

s io n  o f  H y d r o p o w e r  L i c e n s i n g ,  F e d e r a l  

E n e r g y  R e g u la t o r y  C o m m is s io n ,  R o o m  2 0 8 ,

4 0 0  F i r s t  S t r e e t ,  N V V , W a s h in g t o n ,  D C  

2 0 4 2 5 .  A  c o p y  o f  a n y  n o t ic e  o f  i n t e n t ,  c o m ­

p e t i n g  a p p l i c a t io n ,  o r  p e t i t i o n  t o  i n t e r v e n e  

m u s t  a ls o  b e  s e r v e d  u p o n  e a c h  r e p r e s e n ta ­

t i v e  o f  t h e  A p p l i c a n t  s p e c i f ie d  i n  t h e  f i r s t  

p a r a g r a p h  o f  t h is  n o t ic e .  •'

. • . . K e n n e t h  F  P l u m b

•• ,  • ' '  • - .  S e c re ta ry -

P u b l i s h e d  i n  t h e  A s p e n  T im e s  D e c e m b e r  

2 5 , 1 9 5 0 .  '  .
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION

C i t y  o f  A sp en  a n d  P i t k i n  C o u n t y  P r o j e c t  No.  3 6 0 3 - 0 0 0

NOTICE OF APPLICATION FOR PRELIMINARY PERMIT 

(December  1 0 ,  1930)

T a k e  n o t i c e  t h a t  t h e  C i t y  o f  A sp en  a n d  P i t k i n  C o u n t y  ( A p p l i c a n t )  
f i l e d  o n  O c t o b e r  24,  1 980 ,  a n  a p p l i c a t i o n  f o r  p r e l i m i n a r y  p e r m i t  
[ p u r s u a n t  t o  t h e  F e d e r a l  Power  A c t ,  16 U . S . C .  § § 7 9 I ( a )  -  8 2 5 ( r ) ]  
f o r  p r o p o s e d  P r o j e c t  No.  3603 t o  b e  known a s  t h e  R u e d i  P r o j e c t  
l o c a t e d  on  t h e  F r y i n g p a n  R i v e r  a t  t h e  e x i s t i n g  R u e d i  Dam owned by  
t h e  U n i t e d  S t a t e s  W a t e r  a n d  Power  R e s o u r c e s  S e r v i c e  i n  E a g l e  and 
P i t k i n  C o u n t i e s ,  C o l o r a d o .  The a p p l i c a t i o n  i s  o n  f i l e  w i t h  t h e  
C o m m is s i on  a n d  i s  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n .  C o r r e s p o n d e n c e  
w i t h  t h e  A p p l i c a n t  s h o u l d  b e  d i r e c t e d  t o :  Mr.  W i l l i a m  T.  S m i t h  J r  
M u s i c k ,  W i l l i a m s o n ,  S c h w a r t z  & Cope ,  P . C . ,  A t t o r n e y s  a t  Law, P .O .  
Box 457 9 ,  B o u l d e r ,  C o l o r a d o  8 030 6 .  Any p e r s o n  who w i s h e s  t o  f i l e  
a  r e s p o n s e  t o  t h i s  n o t i c e  s h o u l d  r e a d  t h e  e n t i r e  n o t i c e  a n d  m u s t  
c o m p ly  w i t h  t h e  r e q u i r e m e n t s  s p e c i f i e d  f o r  t h e  p a r t i c u l a r  k i n d  o f  
r e s p o n s e  t h a t  p e r s o n  w i s h e s  t o  f i l e .

P r o j e c t  D e s c r i p t i o n  -  The p r o p o s e d  p r o j e c t  w o u l d  u t i l i z e  a n  e x i s t ­
i n g  g o v e r n m e n t  dam and  w ou ld  c o n s i s t  o f  a  p o w e r h o u s e  w i t h  t h r e e  
t u r b i n e - g e n e r a t o r s  w i t h  a  t o t a l  r a t e d  c a p a c i t y  o f  5 MW. A t r a n s ­
m i s s i o n  l i n e  w i t h  a  minimum l e n g t h  o f  o n e  m i l e  w o u l d  b e  r e q u i r e d .  
The a p p l i c a n t  e s t i m a t e s  t h a t  t h e  a v e r a g e  a n n u a l  e n e r g y  o u t p u t  
w o u l d  b e  2 5 , 6 0 0 , 0 0 0  kWh, w h i c h  w ou ld  s a v e  t h e  e q u i v a l e n t  o f  
4 3 , 0 0 0  b a r r e l s  o f  o i l  o r  1 1 , 9 0 0  t o n s  o f  c o a l .

P u r p o s e  o f  P r o j e c t  -  Powe r  g e n e r a t e d  b y  t h e  p r o j e c t  w o u l d  b e  s o l d  
t o  e i t h e r  t h e  C i t y  o f  A s p e n ,  P u b l i c  S e r v i c e  Company o f  C o l o r a d o ,  
C o l o r a d o - U t e  E l e c t r i c  A s s o c i a t i o n  o r  t h e  H o ly  C r o s s  E l e c t r i c  
A s s o c i a t i o n ,  I n c .

P r o p o s e d  S c o p e  and  C o s t  o f  S t u d i e s  u n d e r  P e r m i t  -  T h e  w o rk  p r o ­
p o s e d  u n d e r  t h e  p r e l i m i n a r y  p e r m i t  would-  i n c l u d e  e c o n o m i c  a n a l y s i s  
p r e p a r a t i o n  o f  p r e l i m i n a r y  e n g i n e e r i n g  p l a n s ,  a n d  a  s t u d y  o f  e n v i ­
r o n m e n t a l  i m p a c t s .  B a s e d  on  r e s u l t s  o f  t h e s e  s t u d i e s ,  A p p l i c a n t -  
w o u l a  d e c i d e  w h e t h e r  t o  p r o c e e d  w i t h  more  d e t a i l e d  s t u d i e s  and  
t h e  p r e p a r a t i o n  o f  a n  a p p l i c a t i o n  f o r  l i c e n s e  t o  c o n s t r u c t  and  
o p e r a t e  t h e  p r o j e c t .  A p p l i c a n t  e s t i m a t e s  t h a t  t h e  c o s t  o f  work  
t o  b e  p e r f o r m e d  u n d e r  t h i s  p r e l i m i n a r y  p e r m i t  w o u l d  b e  $ 2 8 5 , 0 0 0 .
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P u r p o s e  o f  P r e l i m i n a r y  P e r m i t  -  A p r e l i m i n a r y  p e r m i t  d o e s  n o t  
a u t h o r i z e  c o n s t r u c t i o n .  A p e r m i t ,  i f  i s c e d ,  g i v e s  t h e  P e r ­
m i t t e e ,  d u r i n g  t h e  t e r m  o f  t h e  p e r m i t ,  t h e  r i g h t  o f  p r i o r i t y  
o f  a p p l i c a t i o n  f o r  l i c e n s e  w h i l e  t h e  P e r m i t t e e  u n d e r t a k e s  t h e  
n e c e s s a r y  s t u d i e s  and  e x a m i n a t i o n s  t o  d e t e r m i n e ’ t h e  e n g i n e e r ­
i n g ,  e c o n o m i c ,  a n d  e n v i r o n m e n t a l  f e a s i b i l i t y  o f  t h e  p r o p o s e d  
p r o j e c t ,  t h e  m a r k e t  f o r  p o w e r ,  a n d  a l l  o t h e r  i n f o r m a t i o n  
n e c e s s a r y  f o r  i n c l u s i o n  i n  an  a p p l i c a t i o n  f o r  a  l i c e n s e .

A g en c y  Comments -  F e d e r a l ,  S t a t e ,  a n d  l o c a l  a g e n c i e s  t h a t  
r e c e i v e  t h i s  n o t i c e  t h r o u g h  d i r e c t  m a i l i n g  f r o m  t h e  C o m mi ss i on  
a r e  i n v i t e d  t o  s u b m i t  comments  on  t h e  d e s c r i b e d  a p p l i c a t i o n  
f o r  p r e l i m i n a r y  p e r m i t . .  (A c o p y  o f  t h e  a p p l i c a t i o n  may b e  
o b t a i n e d  d i r e c t l y  f r o m  t h e  A p p l i c a n t . )  Comments s h o u l d  b e  
c o n f i n e d  t o  s u b s t a n t i v e  i s s u e s  r e l e v a n t  t o  t h e  i s s u a n c e  o f  a  
p e r m i t  a n d  c o n s i s t e n t  w i t h  t h e  p u r p o s e  o f  a  p e r m i t  a s  d e s ­
c r i b e d  i n  t h i s  n o t i c e .  No o t h e r  f o r m a l  r e q u e s t  f o r  comments  
w i l l  b e  ma de .  I f  a n  a g e n c y  d o e s  n o t  f i l e  comments  w i t h i n  
t h e  t i m e  s e t  b e l o w ,  i t  w i l l  b e  p r e s u m e d  t o  h a v e  n o  com men ts .

C o m p e t i n g  A p p l i c a t i o n s  -  T h i s  a p p l i c a t i o n  was  f i l e d  a s  a  
c o m p e t i n g  a p p l i c a t i o n  t o  t h e  R u e d i  P r o j e c t  No.  3225  o n  J u n e  24 ,  
1 9 8 0 ,  b y  H a r r i s o n  W e s t e r n  C o r p o r a t i o n ,  u n d e r  18 CFR 4 . 3 3  ( 1 9 8 0 ) ,  
a n d ,  t h e r e f o r e ,  no  f u r t h e r  c o m p e t i n g  a p p l i c a t i o n s  o r  n o t i c e s  
o f  i n t e n t  t o  f i l e  a  c o m p e t i n g  a p p l i c a t i o n  w i l l  b e  a c c e p t e d  f o r  
f i l i n g .

Comments ,  P r o t e s t s ,  o r  P e t i t i o n s  t o  I n t e r v e n e  -  -Anyone 
d e s i r i n g  t o  b e  h e a r d  o r  t o  make a n y  p r o t e s t s  a b o u t  t h i s  
a p p l i c a t i o n  s h o u l d  f i l e  a  p e t i t i o n  t o  i n t e r v e n e  o r  a  p r o t e s t  
w i t h  t h e  C o m m is s i o n ,  i n  a c c o r d a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  
i t s  R u l e s  o f  P r a c t i c e  a n d  P r o c e d u r e ,  18 C . F . R .  § 1 . 8  o r  § 1 . 1 0  
(1980)  . Comments  n o t  i n  t h e  n a t u r e  o f  a  p r o t e s t  may a l s o  b e  
s u b m i t t e d  b y  c o n f o r m i n g  t o  t h e  p r o c e d u r e s  s p e c i f i e d  i n  § 1 . 1 0  
f o r  p r o t e s t s .  I n  d e t e r m i n i n g  t h e  a p p r o p r i a t e  a c t i o n  t o  
t a k e ,  t h e  C om m is s i o n  w i l l  c o n s i d e r  a l l  p r o t e s t s  o r  o t h e r  
comm ent s  f i l e d ,  b u t  a  p e r s o n  who m e r e l y  f i l e s  a  p r o t e s t  o r  
comm ent s  d o e s  n o t  become  a  p a r t y  t o  t h e  p r o c e e d i n g .  To 
bec ome  a  p a r t y ,  o r  t o  p a r t i c i p a t e  i n  a n y  h e a r i n g ,  a  p e r s o n  
m u s t  f i l e  a  p e t i t i o n  t o  i n t e r v e n e  i n  a c c o r d a n c e  w i t h  t h e  
C o m m i s s i o n ' s  R u l e s .  • Any com men ts ,  p r o t e s t ,  o r  p e t i t i o n  t o  
i n t e r v e n e  m u s t  b e  r e c e i v e d  on  o r  b e f o r e  J a n u a r y  2 6 ,  1981

F i l i n g  a n d  S e r v i c e  o f  R e s p o n s i v e  Do cu m e n ts  -  Any co m me nt s ,  
p r o t e s t s ,  o r  p e t i t i o n s  t o  i n t e r v e n e  m u s t  b e a r  i n  a l l  c a p i t a l  
l e t t e r s  t h e  t i t l e  "COMMENTS", "PROTEST", OR "PETITION TO 
INTERVENE", a s  a p p l i c a b l e .  Any o f  t h e s e  f i l i n g s  m u s t  a l s o  
s t a t e  t h a t  i t  i s  made i n  r e s p o n s e  t o  t h i s  n o t i c e  o f  a p p l i c a ­
t i o n  f o r  p r e l i m i n a r y  p e r m i t  f o r  P r o j e c t  No.  3 6 0 3 .  Any 
co m me nt s ,  p r o t e s t s ,  o r  p e t i t i o n s  t o  i n t e r v e n e  m u s t  b e  f i l e d  
b y  p r o v i d i n g  t h e  o r i g i n a l  and  t h o s e  c o p i e s  r e q u i r e d  by  t h e

\
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C o m m i s s i o n ’ s  r e g u l a t i o n s  t o :  K e n n e t h  F.  P lum b,  S e c r e t a r y ,  F e d e r a l  
E n e r g y  R e g u l a t o r y  C o m m is s i o n ,  825 N o r t h  C a p i t o l  S t r e e t ,  N . E . ,  
W a s h i n g t o n ,  D.C.  2 04 26 .  An a d d i t i o n a l  c o p y  m u s t  b e  s e n t  t o :
F r e d  E. S p r i n g e r ,  C h i e f ,  A p p l i c a t i o n s  B r a n c h ,  D i v i s i o n  o f  H y d r o -  
p o w e r  L i c e n s i n g , ' F e d e r a l  E n e r g y  R e g u l a t o r y  c o m m i s s i o n  Room 208,  
400  F i r s t  S t r e e t ,  N.  W. , W a s h i n g t o n ,  D .C .  2 0 4 2 6 .  A copy  o f  any  
n o t i c e  o f  i n t e n t ,  c o m p e t i n g  a p p l i c a t i o n ,  o r  p e t i t i o n  t o  i n t e r ­
v e n e  m u s t  a l s o  b e  s e r v e d  upo n  e a c h  r e p r e s e n t a t i v e  o f  t h e  A p p l i ­
c a n t  s p c e i f i e d  i n  t h e  f i r s t  p a r a g r a p h  o f  t h i s  n o t i c e .

K e n n e t h  F .  P lumb  
S e c r e t a r y
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