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II. STATEMENT OF THE ISSUE:

The Colorado River Water Conservation District (sometimes
referred to as River District) believes that a correct Statement

of the Issue is as follows:

Have the Applicants, City of Aspen and Board of County
Commissioners of Pitkin County (sometimes referred to as
Aspen/Pitkin) taken the necessary "first step" to initiate a
valid appropriation of over 100,000 acre feet of water for the

proposed uses claimed by the Applicants?
III. STATEMENT OF THE CASE:

Aspen/Pitkin have included many irrelevant facts and
omitted many relevant facts in their Statement of the Case.
The River District believes it is necessary to supplement the

Statement of the Case in the following manner:

On December 31, 1980, Aspen/Pitkin filed an Application for
Conditional Water Storage Right (Case No. 80CW565, Water
Division No. 5). (Volume 1, pp. 45-47). The Application seeks a
decree for a conditional water storage right for Ruedi Reservior
for 102,400 acre feet of water (by refill) with a claimed date
of appropriation of September 30, 1980. The proposed use of the
water is claimed to be "Hydro-power, fish, recreation and all
other beneficial uses, including but not limited to, municipal,
domestic, irrigation, commercial, game and wildlife propogation,
mechanical, fire protection, maintenance of municipal storage

reserves, and for exchange, augnentation, and replacement."

-3-



Contrary to the forms approved by this Court and the Water Judge
in Water Division No. 5, the Application filed by Aspen/Pitkin
contained no statement or reference concerning how the
appropriation was initiated. The Application was verified by

the Applicant's attorney.

The Application was timely opposed by the River District;
entries of appearance were filed by the United States of América
and Exxon Company, U.S.A. (Volume 1, pp. 38-44). Following a
Pre-Trial Conference on January 26, 1982, a trial consisting
solely of legal argument was held on July 9, 1982. (Volume 2

and 3).

On September 3, 1982, the Honorable Gavin D. Litwiller,
Water Judge, Water Division No. 5, issued Findings of Fact,
Conclusions of Law and Decree, denying Aspen/Pitkin's applica-
tion. (Volume 1, pp. 9-15). This decision contains an

excellent statement of the facts and law involved in this case.

Following the Pre-Trial Conference and prior to oral argu-
ment before the Water Judge, the Applicants and the River District
signed a Stipulation entitled "Questions of Law and Stipulations
of Fact." (Volume 1, pp. 16-25). Because of the importance of
this stipulation to this case, and for the Court's convenience,
a copy of this stipulation is attached as Bppendix "A". The
Stipulation provides that the sole issue to be determined by
the Water Court was: "Have Applicants taken the necessary 'first
step' towards initiating an appropriation of the water available

for refilling Ruedi Reservoir?" (Volume 1, p. 16).
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In the stipulation, the parties agreed that, as a matter of
law, there is a two prong test to determine if a valid "“first
step” has been taken sufficient to support the issuance of a
decree for a conditional water right. The parties recognized
that one prong of the test is the intent to appropriate water.
The parties stipulated that Aspen/Pitkin had an intent to
appropriate water, as set forth in thé application. The stipu-
lation provides further that the parties disagreed as to the
second prong of the test. Aspen/Pitkin asserted that the second

prong of the test is that "“the appropriator must give notice of

the intent to apply water to beneficial use." (Emphasis added).
The River District believed that the second prong of the test is

"an open physical act on the land sufficient to constitute

notice to third parties of the intent to apply water to benefi-

cial uses." (Emphasis added).

With reference to the second prong of the "first step", the
parties disagreed: 1) that there must be a physical demonstra-
tion on the land of the intent to appropriate; 2) as to what
constitutes "physical" demonstration of intent to appropriate;
3) that an open physical demonstration of intent by Aspen/Pitkin
occurredl; and 4) that any demonstration of intent by
Aspen/Pitkin gave notice to third parties of the pendency of the

appropriation. (Volume 1. pp. 16 and 17).

11t should be noted that "[t]here has been no actual commence-

ment of construction of facilities by the Applicants, no surveys
have been made by the Applicants and the Applicants have
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Most importantly, the stipulation (Volume 1, bp.

17)

established that the only way the second prong of the "first

step" rule could have been accomplished in this case was on one

of the following dates:

1. Notice of intent to file an application for preliminary

permit on Project No. 3225 (Ruedi Dam and Reservoir)

dated September 30, 1980, filed with the United

States Federal Energy Regulatory Commission (FERC);

2. Application for a preliminary permit on Project No.

3225, dated and filed with the FERC on October 23 and

24, 1980, respectively; the notice of the pendency of

the application was published in the Federal Register

January 12, 1981, and in the Aspen Times December 25,

1980;

3. Application for water right in Case No. 80CW565 filed

in Water Division No. 5 on December 30, 1980.2

Ruedi Reservoir was constructed as part of

Fryingpan-Arkansas Project by the United States pursuant

the

to

House Document No. 353, 86th Congress, 2nd Session; House

admitted during oral argument that no work on the ground has
been performed by the Applicants.” See September 3, 1982,
Opinion of Water Court at Paragraph 8 of Findings of Fact
(Volume 1, p. 10).

2nhe undated application was verified on December 30, 1980,
but not filed with the Water Clerk until December 31, 1980.
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Document No. 130, 87th Congress, lst Session; and Public Law
87-590, 87th Congress, August 16, 1972 (43 U.S.C. Section
616-616f). The River District is the owner of the first water
rights decree, and only decree, for Ruedi Reservoir. (Volume 1,
p. 29; Volume 2, pp. 6-8). In fact, it was through the efforts
of the River District and in compliance with the provisions of
C.R.S. 1973, 37-45-118 (1)(b)(IV) that Ruedi ‘Reservoir was
built. (Volume 2, p. 24). The River District also has a
pending application for water storage right for a second filling
of Ruedi Reservoir. (Volume 1, p. 35; Volume 2, pp. 9, 29;
Volume 3, pp. 28, 31). The River District's application was
filed in order to make certain that all the water stored in
Ruedi Reservoir will be used for the benefit of the entire
Western Slope, and not just for the Applicants. (Volume 2, pp.

10, 24, compare Volume 3, p. 27).

The statement by Aspen/Pitkin on page 3 of their Opening
Brief that "the only objection which the River Distriqt pressed
was that Aspen and Pitkin County had not manifested their intent
to put this water to beneficial use through some physical act on
the land" is incorrect. The River District also took the posi-
tion in the Water Court and takes the position here that
Aspen/Pitkin have undertaken no physical demonstration at all
which gave notice to third parties of the pendency of their
claimed appropriation of over 100,000 acre feet of water for a
multitude of uses. In fact, the stipulation clearly provides
that if any act was performed which might fulfill the reguire-

ment of a physical demonstration so as to give notice, it was
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one of the three documents prepared or filed on September 30,

1980, October 23, 1980, or December 30, 1980.

Based upon the stipulation, the Water Judge examined the
three items which Aspen/Pitkin agreed were the only acts which
might constitute a physical act sufficient to give notice to
third parties of the scope and proposed uses of the water right
sought. See September 3, 1982, Opinion of the Water Court at
Paragraphs 1l{c), 8, 17 and 18 of the Conclusions of Law (Volume
1, pp. 11, 12 and 15). He concluded that none satisfied the
legal standard required to constitute a "first step". (Vvolume

1, p. 15).

Iv. SUMMARY OF THE ARGUMENT
Applicants have not taken the "first step” reguired to ini-

tiate the appropriation of a conditional water storage right.

A valid “"first step" is established by the coexistence of an
intent to take water, together with an open, overt act on the
land giving notice of the intent to apply the water to benefi-

cial use. Central Colorado Water Conservancy District v. City

and County of Denver, 189 Colo. 272, 539 P. 2d 1270 (1975) .

Since Aspen/Pitkin did absolutely nothing on the land to give

notice of the intent to apply over 100,000 acre feet of water to
a myriad of beneficial uses, they have not made a valid
appropriation and are not entitled to a conditional decree.
Moreover, irrespective of the requirement for acts "on the

land," the physical actions relied upon by Aspen/Pitkin were
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insufficient to give notice of this intent or satisfy the second

prong of the first step requirement.

V. ARGUMENT
ASPEN/PITKIN HAVE NOT TAKEN THE "FIRST STEP" REQUIRED TO

INITIATE THE APPROPRIATION OF A CONDITIONAL WATER STORAGE RIGHT.

The Supreme Court has consistently held that in order to
initiate an appropriation of water in the State of Colorado,
there must be a legally sufficient "first step". In Central

Colorado Water Conservancy District v. City and County of

Denver, supra, this Court held:

A valid 'first step' is established when an intent to

take water is formed, together with an open, overt

action on the land giving notice of the intent to apply

the water to beneficial use.

Id., 539 P. 2d at 1272 (Emphasis added, citations omitted).
This fundamental principle of Colorado water law was enunciated
by this Court many years ago and has been consistently followed
and affirmed by this Court, in fact, as recently as eight months

ago. Rocky Mountain Power Company Vv. Colorado River Water

Conservation District, Colo. , 646 P. 24 383 (1982);

Harvey Land and Cattle Co. v. Southeastern Colorado Water

Conservancy District, Colo. ., 631 P. 2d 1111 (1981);

Colorado River Water Conservation District v. Vidler Tunnel

Water Co., 197 Colo. 413, 594 P. 24 566 (1979); Twin Lakes

Reservoir and Canal Company v. City of Aspen, 192 Colo. 209, 557
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P. 24 825 (1977); Bunger v. Uncompahgre Valley Water Users

Association, 192 Colo. 159, 557 P. 24 389 (1976); Elk-Rifle

Water Co. v. Templeton, 173 Colo. 438, 484 P. 24 1211 (1971);

Four Counties Water Users Association v. Colorado River Water

Conservation District, 159 Colo. 499, 414 P. 24 469 (1966);

City and County of Denver v. Northern Colorado Water

Conservancy District, 130 Colo. 375, 276 P. 24 992 (1954);

Fruitland Irrigation Company v. Kruemling, 62 Colo. 160, 162 P.

lQl (1916); Larimer County Reservolr Company v. People ex rel.

Luthe, 8 Colo. 614, 2 P. 794 (1886).

In every one of these cases, this Court found a valid step
based upon an open and notorious action on the land or held that

such an action was required. Aspen/Pitkin did not even visit

the sitel! See September 3, 1982, Opinion of the Water Court at

Paragraph 8 of the Findings of Fact (Volume 1, p. 10).

The first prong of the first step requirement is the intent
to take a certain quantity of water and use it for defined and
fixed beneficial purposes. As discussed supra, the parties have
stipulated that Aspen/Pitkin have formed the intent to
appropriate water as set forth in the application. The sole
issue on appeal involves the second prong of the first step
requirement and a determination of whether the Water Court
correctly concluded that the second prong of the first step was
not proven by Aspen/Pitkin. A definition of, and the policy and

rational underlying, this reguirement is:
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[Tlhe first step demanded by the rule is nothing short

.o0of an open and notorious physical demonstration,

conclusively indicating a fixed purpose to diligently
pursue and, within a reasonable time, ultimately
acquire a right to the use of water, and as its primary

function is to give notice to those subseguently

desiring to initiate similar rights, it must
necessarily be of such a character that they may fairly
be said to be thereby charged with at least such notice
as would be reasonably be calculated to put them on

inquiry of the prospective extent of the proposed use

and conseguent demand upon the water supply involved.

Fruitland Irrigation Company v. Kruewmling, supra, 162 P.

at 163 (Emphasis added; citation omitted).

What constitutes a first step requires an examination of the
facts of each case and is to be determined on an ad hoc basis in
light of the circumstances and facts involved. See, e.g.,

Rocky Mountain Power Company V. Colorado River Water

Conservation District, supra; Harvey Land and Cattle Co. wv.

Southeastern Water Conservancy District, supra. The burden of

proof is on the applicant for a conditional water right to
establish that a legally sufficient first step has been taken.

C.R.S. 1973, Section 37-92-304(3); Rocky Mountain Power

Company v. Colorado River Water Conservation District, supra;

Colorado River Water Conservation District v. Vidler Tunnel

Watex Co., supra.
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In this case, Aspen/Pitkin have clearly failed to sustain

their burden of proof; they offered no proof whatsoever of an

“open, overt action on the land giving notice of the intent to

apply the water to beneficial use." In fact, they admitted
"that no work on the ground has been performed." (Volume 1, p.
10).

Aspen/Pitkin's convoluted analysis of the case law on this
subject is merely a smoke screen to hide this undisputed fact.
Due to the complete absence of any open, overt, physical action
giving notice to third parties of Aspen/Pitkin's intent, the
River District submits that the Water Judge correctly denied the
water right application; to conclude to the contrary would
require that one of the primary precepts of Colorado water law

be overruled.

Because of the complete failure to perform any physical act
on the land, Aspen/Pitkin chooses to characterize such actions a
"token steps" and a ritual (Appellants' Opening Brief, pp. 4-5),
and argue that the three actions they did take should be ade-
quate to provide notice and satisfy the second prong of the
"first step" requirement. This Court has long held that actions,
even on the land, which are a "mere token" are inadequate to satisfy

the second prong. Fruitland Irrigation Company v. Kruemling,

supra, 162 P. at 163; see also Denver v. Northern Colorado Water

Conservancy District, supra; Bunger v. Uncompahgre Valley Water

Users Association, supra. What Aspen/Pitkin are really saying

is that they did not even take actions that could be charac-
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terized as token.

Even the three actions Aspen/Pitkin did take do not support
their position that they provided third parties with notice of
their intent to appropriate over 100,000 acre feet of water for
a multitude of beneficial uses. All three documents evidencing
their three acts are contained in the record. (Volume 1, pp.
24-25, 45-47; Volume 4, Exhibits M and N). The filing of the
December, 1980, application for conditional water storage right
has been discussed supra. This document, until published3 in the
resume, gives notice only to the clerk of the Water Court. In

Twin Lakes Reservoir and Canal Co. v. City of Aspen, supra, this

Court made it clear that although the filing of a Water Court
application is evidence of intent and satisfies the first prong,
this act is not sufficient by itself to meet the requirewments of
the second prong, an open physical act on the land sufficient to

constitute notice to third parties.

The September 30, 1980, Notice of Intent to File.Competing
Application for Preliminary Permit (Volume 4, Exhibit M) was
filed in Washington, D.C. with the United States Federal Energy
Regulatory Commission (hereinafter "FERC"). The two companies
listed on the Certificate of Mailing attached to the Notice pre-
sumably also received a copy. The sole purpose of this document
was to give FERC and two companies notice of Aspen/Pitkin's

"intent to file a competing application for the site of a

3Had Aspen/Pitkin claimed this date as their date of
appropriation, they would have found themselves in the logically
absurd position of claiming a date of appropriation subsequent
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hydroelectric power generation project at the Ruedi Dam, owned
by the United States Water and Power Resources Service in Pitkin
and Eagle Counties, Colorado." There is no mention of water
rights whatsoever. Although the use of water for hydroelectric
power generation by Aspen/Pitkin may be implied from the docu-
ment, because there is already a power decree for the water
stored in Ruedi Reservoir (Volume 1, p. 29; Volume 2, pp. 6-8),

this document does not even imply, let alone express,
Aspen/Pitkin's intent to appropriate over 100,000 acre feet of
water for power generation purposes or for the multitude of

other uses4 contained in the water rights application.

The final "act" relied on by Aspen/Pitkin is the October,
1980 application filed in Washington, D.C. with FERC by
Aspen/Pitkin for a preliminary permit and the Notice of the pen-
dency of the FERC Application. (Volume 4, Exhibit N; Volume 1,

pp. 20-22, 24).

As with the Notice of Intent to File Competing Application,
the latter document (Notice of pendency), published in the
Federal Register on January 12, 1981 and in the Aspen Times on
December 25, 1980, never mentions water rights or even implies
the use of water for any purpose other than for hydroelectric
power generation. Moreover, the statement that "[tlhe proposed

project would utilize an existing government dam" does not

to the date of the application for that water right.

41t is interesting to note that, following the filing of the

application, counsel for Aspen/Pitkin advised his clients at
their joint meeting held on January 12, 1981, that the purpose

14—



suggest any intent to appropriate water or seek a new water

rights decree. (volume 4, Exhibit M).

The preliminary permit application, which was not published
anywhere, was filed with FERC to secure and maintain priority
for a license for the project "while obtaining the déta and per-
forming the acts required to determine the feasibility of the
project and to support an application for the project." (Volume
4, Exhibit N). Again, there is no mention of any intent to seek

a new water right for this or any other purpose.

In fact, the only reference to water rights is in Exhibit 2
to the FERC application entitled "Plan of Study £for Proposed
Project." (Volume 4, Exhibit N). One element of the proposed

feasibility study to be undertaken 1f the application is

approved is stated to be: "review of existing and future water
rights." Other elements of the proposed feasibility study
include: "subsurface investigations for soils and geology";
"review of  Tistoric  hydrology": "projections of future

hydrology"; and a "topographic survey of site".

The River District submits that the preliminary FERC permit

application is no different than their filing a map and state-

of the Water Court application for Ruedi refill water "is for
the hydro application so they would have a right to refill the
reservoir to use it for any hydro power facility." See page 2
of the Aspen City Council Minutes of Joint Meeting with County
Commissioners of January 12, 1981 (Volume 4, Exhibit HH).
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ment with the State Engineer; such an action has been held to be
evidence of intent to satisfy the first prong, but does not
satisfy the second prong (i.e., the open and physical demonstra-
tion on the land to provide notice to third parties of the

intended appropriation). Central Colorado Water Consexrvancy

District v. City and County of Denver, supra; City and County of

Denver v. Northern Colorado Water Conservancy District,. supra.

The River District believes that the actions relied upon by
Aspen/Pitkin cannot possibly have satisfied the requirement,
irrespective of any requirement of acts "on the land," that
third parties receive notice of Aspen/Pitkin's intent to
appropriate over 100,000 acre feet of water for a multitude of
beneficial uses. In fact, Aspen/Pitkin concede that "it is not
enough to simply Dbroadcast or publish one's intentions."
(Appellants' Opening Brief, p. 14). Aspen/Pitkin's actions do

not even do this mnuch.

Contrary to their assertion that the two "prongs should be
considered together" (Appellants' Opening Brief, p. 6), "[tlhe
physical act and manifestations in pursuance of the intention
and the intention itself are separate and distinct." Bunger v.

Uncompahgre Water Users Association, supra, 557 P. 2d at 394;

Fruitland Irrigation Co. v. Kruemling, supra. What

Aspen/Pitkin seem to be saying is that they are entitled to a
conditional decree because the first prong of the test, the
intent to take water and use it for beneficial purposes has been

met. However, "[ilt is not sufficient that there was an intent
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to divert...." City and County of Denver v. Northern Colorado

Water Conservancy District, supra, 276 P. 24 at 1001; see also

Fruitland Irrigation Co. v. Kruemling, supra, ("The matter does

not rest upon the intent of the claimant...."), 162 P. at 163.

Aspen/Pitkin are not correct in their assertion that no
actions on the land would have been meaningful. The Plan of
study attached to the preliminary FERC permit application
reveals, as part of any hydro-electric power generation use, the
need for subsurface investigations for soils and geology, a
topographic survey of the site and an inspection of present
facilities. The record also does not support their claim that
their appropriation can be used without modification or enlarge-
ment of existing facilities. On the contrary, the preliminary
FERC pernit application shows the proposed power use will
require the construction of a penstock, turbines, a powerhouse,
enlarged stilling basin, switchyard, auxiliary intake structure,
outlet works, and transmission lines. (Volume 4, Exhibit N,
including the map labeled Exhibit 4). Whether Aspen/Pitkin (as
opposed to the facility's owner) can use the water for the other
purposes claimed in the application through the existing facili-

ties is not clear from or supported by the record.

Aspen/Pitkin assert that a field survey would have been
meaningless. Field surveys have been approved as satisfying the
requirements of an open, notorious physical demonstration pro-

viding notice to third parties. See, e.g., Four Counties Water

Users Association v. Colorado River Water Conservation District,
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supra. However, even if Aspen/Pitkin's assertion is correct,
the record as discussed above clearly establishes that other
open and notorious actions could have been taken. This is pre-
cisely why this Court has required the facts of each case to be

examined and determined on an ad hoc basis. See, e.g., Rocky

Mountain Power Company v. Colorado River Water Conservation

District, supra.

Finally, River District submits that the Water Judge
correctly determined that the initial construction of Ruedi
Reservoir cannot satisfy the second prong. See, September 3,
1982, Opinion of the Water Court at Paragraph 18 of the
Conclusions of Law (Volume 1, p. 15). In this case, as in

Bunger and Colorado River Water Conservation District v. Rocky

Mountain Power Co., supra, the second prong cannot be satisfied

by actions on the land taken by a third party where there is no
privity based upon an assignment or other conveyance of the

third party's rights. Bunger v. Uncompahgre Water Users

Association, supra, 557 P. 24 at 394.

It is well established that a water right may relate back to

the date when the first step is taken. See, e.g., Denver v.

Northern Colorado Water Conservancy District, supra.  However,

the doctrine is a 1legal fiction and should be strictly
construed. Id., 276 P. 2d at 100l. To allow Aspen/Pitkin, in
the absence of any physical action on the ground or actual
diversion and use, to apply the doctrine and relate back to any

of three dates claimed would fly in the face of this rule since
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"it is clear that only when both elements are present that the

first step is effected." Central Colorado Water Conservancy

District v. City and County of Denver, supra, 539 P. 2d at 1270.

CONCLUSION

It is respectfully requested that the opinion of the Water
Judge denying the Application for a Conditional Water Right be
affirmed because the Applicants have made no open, physical act
on the land sufficient to constitute notice to third parties of

the intent to apply water to beneficial use.

DATED this j-) 7t~ day of January, 1983.
Y

4 ) s .
o Y/ v

s edd Lt ,,Z/, /ﬂ‘./",.f S

Donald H. Hamburg, #2422

General Counsel, Cq;érado River Water
Conservation District

P. O. Box 1120

Glenwood Springs, CO 81602
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1983, addressed as follows: a 7

Musick and Cope

John D. Musick, Jr.,

Robert F. Wigington,

Attorneys for City of Aspen and Pitkin County
P. O. Box 4579

Boulder, Colorado 80306

John R. Hill, Jr.,

Attorney for United States of America
Department of Justice

Land and Natural Resources Division
P. O. Drawer 3607

Denver, Colorado 80294

Holme, Roberts and Owen

Glenn Porzak,

Attorneys for Exxon Company, USA
1700 Broadway, Suite 1800
Denver, Colorado 80209

Duane Woodard,

Attorney General for the State of Colorado
1525 Sherman Street, 3rd Floor

Denver, Colorado 80203
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APPENDIX "A"
PISTRICT COURT, WATER DIVISION NO. S, STATE OF COLORADO

case No. 80-CW-565

IN THE MATTER OF THE APPLICATION FOR WATER RIGHTS OF THE CITY
OF ASPEN AND THE COUNTY OF PITKIN ON THE FRYINGPAN RIVER IN
PITKIN AND EAGLE COUNTIES

o ot e > < o oo et e o0 e e <t S o b S et s S e o o o b b e 2 o s o i e A o e —— s o e s

COME NOW Applicants and Objector, Colorado River Water
Conservation District, and .submit to the Court the following
questions of law, stipulations of facts, and other stipula-
tions relative to the issues set forth in paragraph 3 of the
pretrial order in this case:

1. Issue A in the pretrial order is stated as follows:
Have Applicants taken the necessary "first step” towards ini-
tiating an appropriation of the water available for refilling
Ruedi Reservoir? The stipulations with regard to this issue
are set forth below: '

a. The parties acknowledge that there is a two-'
pronged test to determine if a “first step” exists. The par-
ties recognize that one prong of the test is an intent to
appropriate water. The parties agree that Applicants had and
still have an intent to approprldue water, as set forth in
the application.

b. The parties disagree as to the second prong of
the test to determine if a "first step" exists. Applicants
state that the second prong of the test is that the
appropriator must give notice of the intent to apply water to
beneficial use. i

) C. The Objector believes that the second prong of
the test is "an open physical act on the land sufficient to
constitute notice to third parties of the intent to apply
vater to beneficial uses.”

a. The parties disagree on four points regarding
the demonstration of intent to appropriate. First, the par-
ties disagrec whether there must be a physical demonstration
on the land of the intent to appropriate. Secondly, the
parties disagree as to what constitutes "physical® demonstra-—
tion of intent to appropriate. Thirdly, the parties dlisagrec
that an open physical demonstration of intent occurred.



Fourthly, the parties disagree that any demonstration of
intent gave notice to third parties of the pendency of the
appropriation.

e, The parties agree that Applicants performed
the following acts upon which the date of appropriation might
be based:

(1) Notice of intent to file an application
for preliminary permit on Project MNo. 3225, (Ruedi Dam and
Reservoir) dated September 30, 1980, and filed with the
United States Federal Energy Regulatory Commission (FERC) on
October 2, 1980. Applicants' Exhibit M.

(2) Application for a preliminary permit on
Project No. 3225, dated and filed with the FERC on October 23
and 24, 1980, respectively. Applicants' Exhibit N. The
notice of the pendency of the application was published as
shown on Appendix A attached hereto. Applicants' Exhibit 0
contains a copy of the notice as published.

(3) Application for water right in Case No.
80-CW-565 filed in Water Division No. 5 on December 30, 1980.

f. The parties agree that thé only dates upon
which an appropriation might have existed are represented by
the dates set forth in (1), (2), and (3) above.

g. Appllcants performed addltlonal acts leadlng
up to (1), (2), and (3) above. These acts are represented by
Applicants' Exhibits I, J, K, HH and JJ.

2. The parties will not argue issues B, C, D, F, G, H,
I, and J in the pretrial order and agree that they are no
longer at issue in this case, and are not decided by this
case,

3. Issue E in the pretrial ovder is detexrmined by the
following stipulation:

a. Any refill right awarded herein shall be exer-
cxsed subject to all applicable and regularly promulgated
statutes, laws, and administrative rules and regulations of
the United States or of the State of Colorado, which pertain
to the operation of Ruedi Reservoir.

b. No right in or to land or facilities owned or
controlled by the United States can or shall be granted in
this proceeding. :

WHFEREFORE, the parties request that the Court resolve

the questions of law based on the stipulation of Ffacts and
other stipulations set forth herein.

-



Respectfully submitted this day of July, 1982.

Wesley A. Light, 6020
County Attorney
Pitkin County

506 E. Main

Aspen, CO 81611

Paul Taddune, 10824
City Attorney

City of Aspen

130 South Galena
Aspen, CO 81611

MUSICK AND COPE

.

Box 4579

atder, CO 80306
Telephone: (303) 499-3990
1-800~332-2140

SPECIAL COUNSEL TO APPLICANTS,
CITY OF ASPEN AND PITKIMN COUNTY

r

it VB Mot
'Donald"HamburgZ;?ﬁQZ

Suite 204

Mid-Continent Building

201 Centennial Street
Glenwood Springs, CO 81601

GENERAL COUNSEL TO OBJECTOR,
COLORADO RIVER WATER
CONSERVATION DISTRICT



APPENDIX A

Publication of Application of Preliminary
Permit Pursuant to Section 4(f) of the
Federal Power Act, 16 U.S.C. §797(f)

Notice of Application for Preliminary Permit:
December 10, 1980

Publication of Notice in Fagle Valley Enterprise, Eagle,
Colorado: December 22, 1980 .

Publication of Notice in Aspen Times, Aspen, Colorado:
Decembexr 25, 1980

Publication of Notice in Federal Register: January 12,
1981 -



" Foderal Reglster’ /- Vol.-46, No.7 / Monday, January 12, 1981+/ Notices - - ~

: tHo. 3603000} \pﬂ(

'Aspen and Pltkln é:mnty, c. .
- oi Appucatlon tor Prellmlnary

')erm.wso._'j-'.’; L A
2notice that the ley of Aspen T
| tkin County (Applicant) filed on «
2r 24, 1980, ex application for .
Inary permit [pursuant to the .
il Power Act, 18 U.S.C. §§ 791{a}-
for proposed Project No. 3603 to..
ywn &3 the Ruedi Project located
| Pryingpan River at the existing .
| Dam owned by the United States
a! +and Power Resources Service in |
.oplication is on file with the . -
tission and i3 available for public . -

cant should be directed to: Mr.
i T. Smith Jr, Musick, .
imson, Schwartz & Cope, P. C.
neys at Law, P.O. Box 4579, ...
£ .er, Colorado 80368. Any pefson <. .
vishes to file a response to this " +/
32 should read the entire notice and
v( comply with the requl-ements
:1 fied for the particular kind of -
= nsa that person wishes to ﬁle.
»13ject Description—The proposed v
@ ct would utilize an existing . :

o mment dam and would consist oi [:

o :rhouse with three turbine-.

& rators with a total rated capacity of
iV.A transmission Yine witha ... -

I mum length of one mile would ba.

4 verage annual enetgy cutput would
145,600,000 kWh, which would save - -
Y quivalent of 43, coo. barels of oil ov- -
{0tons of coal. .- -
= Ipose of Pm;ec'—-?ower generated
K Dm;ect wonld be yold to either .
ity of Aspen; Public Service .
J-pany of Colorado, Colorado-Ute'"
I tric Association or the Holy Cross
I tric-Asaociation, Inc. - -,
‘*oposed Scope end Cost of S’udxes
' er Permit—The work proposed
4z2rthe preliminary permit would

i 1de e¢onomic analysis, preparation”

Trehmmary engineering plans, and a

4.y of environmental impacts. Based *

1 esulty of these studies, Applicant
f * dd decide whether to pmceed wn.n

e detailed studies and the -

* onstruct and operate the project.
“ilicant estimatas that the cost of -
*k to be performed uaderthis |
liminary permit would be $285,000.
'Ilrpae'fa of Preliminary Permit—A
Umiracy permit does not anthorize *
Wlenction. A permit, if issued, gives
Permittee, during the term of the
mit, the right of priority of -
Jlicahon for license whils the

Permittee undertakes the necessary . i -
j studies and examinations to determine :-.--
¢ “the engineering, economic, and .. ..
+ to: Fred E. Springes, Chief, Applications

. notice through direct mailing from the

: aod Pitkin Counties, Colerado.. i “: consistent with the purpose ofa permit

i tion. Correspondence with the -

" will be presumed to have no comments,

“intervene or a protest with the

C lsslon, in accordance with the,
g .ted, The applicant estimates that .. ¢ e o T OO :

. may also be submitted by conforring to

. action to take, tha Commission will
* consider all protests or other comments

environmental feasibility of the ..;
proposed project, the market for power,

7ot

- and ell other information necessary for .

inclusion in an application for a license.
Agency Comments—Federal, State, |, .,
and local agencies that receive this .

Commission are invited te submit’,
comments on the described appllcaﬁon
for preliminary permit. (A copy of the
application may be obtained directly -
from the Applicant.) Comments should
be confined to substantive issues = .

relevant to the issuance of a pemut and ;

(\

as described in this notice, No other
formal request for comments willbe - -
made, If an agency does not file v
comments within the time set below, it -

Competing Applications—This
application was filed as a competing :
application to the Ruedi Project No. 3225

" on June 24, 1930, by Harrison Western

Corporation, under 18 CFR 4.33 {1980}, ..

- and, therefore, no further competing
_applications br notices of intent to file &
" competing appucatxon will be accepted -

for filing. .

Commaents, P.rotests orPetmars to-
Intervene—-Anyone desiring to be heard
“or to make any protests about this |
application should file a petition to | .

requirements of its Rules of Practice and .
Procedure, 18 CFR 8 1.8 or § 1.1C {1280).
Comments not in the nature of a protest

“t

g

the procedures specified ia § 1.10 for
protests. In determining the appropna’e

filed, but a person who merely filesa |

" pratest or comments dozs not become a
- party to the proceeding. To become a

party, or to participate in any hearing, a” .
person must file a petition to intervere

in accordance with the Commission’s
Rules. Any. comments, protest, or

:  petition to intervene must be received -

on or before Janyary 28,1381, . N .
Filing aud Secvice of Responsive~=+"t -

: " Documents—Any cormments, protests, or
" petitions to intervene must bear in all
i "yaration of an application forhcense .

cepital letters the title "Comments,”
“Protesta,” or “Petition To Intervene,” as
applicable. Any of these filings must
also state that it is made in response to

- this notice of application for prelirninary

permit for Projzct No. 3003 Aay

_ conunents, protests, or petitionsto T

intervene must be filed by providing the

- ariginal and those copies required by the

Commission's regulations to: Kereeth F.

4 Plumb, Secretary, Federal Energy:.

Regulatory Commlssion; 825 North., ;.

. any notice of intent, competing

. paragraph of this notice.

Prellmlnary Pnrmh

- with the Applicant should be directed
 to: Mr. W, Brickwood, City Manager,

. and must (.omply with the reguirements -

- everage

' Capitol Street, N.E., Washington, D.C..
20426, An additional copy must be sent

‘Branch, Division of Hydropower - ..
. Licensing, Federa! Energy Regulatory .
Commission, Room 208, 400 First Street,

. N.W., Washington, D.C. 20428, A copy of

* . application, or petition to intervene mus!
also be served wpon each representative . -
_of the Applicant specified in the first . - 7

Kenneth ¥. Plurab,
Secratary. .\ .
*. [FR Doc. 81-971 Filed 1-0—81 B35 m)
DILLING CODE 8450-05-3 ,

[Pro]ecl No. 3704—000]
City of Hadding; Application fo':

g
(Apphcant) filed on Nov ember 12,1930, -
an application for preliminary permit
~ [pursuant to the Federal Power Act, 16+
- U.8.C. §§ 791(a)-825(r)} for proposed
Project No, 3704 to be known as the
American River North Fork Dam Power
Plant located on the North Fork of the
American River in'Placer County, -
' California. The application {3 on fi
" with the Commlssion and Is available
for public inspection. Correspondénc

=,

" City of Redding, 760 Parkview Avenue, .
Redding, California 95814 with copies to
Martin McBonough, Esquirg, 555 Capitol
Mall, Sacramento, Califorria 95814. Any |
person who wishes to file a response to '_ 5
“this notice should read the entire notice ~

_specified for the particular kind of
response that person wishes to file,
Project Description—The proposed.
project, to be located at the base of the
existing U.S. Army Corps of Engineers’ .
.- North Fork Dam, would consist of: [1] a.
 300-foot long, 6-foot diameter penstock ..
serving; (2) a powerhouse with a rated ..
capacity of 122 MW; and (3} 300 feet of .., .
transmission ling to ccmn=ct to existing .
transmission facilities. . : .o
The Applicant eatimates lna\ th° i
anaual energy cutput would be.
63.5 million XWhs. .
Purpose of Project—The power :
generated at the project would be used
to serve the electrical nzed of the
- Applicant's ¢us ’omers in the (.lty of ..
- Redding. T
Proposed Scope en d C.as' of S'ua':ee .
under Permit—The Applicant has N
conducted some reconnaissance smd.ies e
of the site. The Applicant now geeks

e

b ren s et s wer g
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F JNITED STATE TES OF AMERICA

3 TOMMESSION

City of Aspen and Pitkin County, Project
No 36C3-0090

NOTICE OF APPLICATION FOR PRE-
i LIMINARY PERMIT -~
(December 10, 1980) .

Tnke rotice that the Cl*y of Aspen and Pi2-
kia County {(Applicant) filed on October 24,
1980, an application for preliminary permit
(pursuant to the Federal Power Act, 16 USC
£791(3) — 825(r)) for proposad iject No
3503 to be known as the Puedi Project lo-
cated on the Fryicgpan River at tha exist-
ing Ruedi Dam owned by the United States
Water and Power Reacurces Service in

.{Eagle and Pitkin Counties, Coloredo. The

application i3 on file with the Commizsion
and is available for public insp2ction. Cor-
resporidence with the Applicant should be
directed to: MrWilliam T Sreith Jr, Musick,
Wiliiamson, Schwartz & Cope, PC, Attor-

oredo 80306. Any parson who wishea tofile

entire notice and must coreply with there-
quiretnents specifi«d for the particular idsd

} Project Description — The progosed pro-

iect weald utilize an existing governmens
dam and would consist of a powerhcuse
with three turbire-generators with a total

: {reted capacity of 5 MW. A tranamissionline
' {with 2 minicum length of one mile would
.3be required. The applicant estimates that
the average annual energy output wouldbe

25,600,000 k'Wh, which would aave the
eq\uvqlent of 43, OOObarr‘]s of oil orll ,200
tons of coal.

hlrpoaeof Pro;act Powergenemte«.by
the project 'weould be sold to either the City
tef Aspen, Public Service Company of Col-
orado, Colorado-Ute Electric Assceiation or
the Ho\y Croas Electric Aesociation, Inc.

Propoted Scope and Cost of Studiesundar
. ?cxm’t—-Thnwo:‘rp'tposhduldﬂrthepre-

~ liminary permit would include economic

analysia, preparation of preliminary. en- *

gineering plars, and a study of environ-
‘mental impacts. Baszd on results of these

« sdudies, Applicant would decide whetherto

procead with more detailed studies and the
* preparaton of an application for license
: str_v:tacnlo_r;:ambathepmject,Ap_;ﬁcan'n
. =Stieates that the cost of work to be pee-
‘ormed under t.ms pr Iiminary permit.
. #aild be 3235,000,
z P‘-H‘pe:e ofPrﬂhrmns\ryPcrru.. Apre
4 iminary perrnit does not authorize con-
g truction. A permit, if issued, gives the
*Termitiee, during the term of the permit,
he ri ght of priority of epplication for

“ioinse while the Permittee undertakesthe -
-ecedzary studies and exan'mstxms to der .

an

ermine the engineering, economic, and en.
. ircamentel feasivility of the proposzd pro-
xt, the murket for power, and all the other

Lormation nevessary for mduswn inan’ ..

polication for o license. °

Agency Commenta — Federel, State, and”
sesl egencies that receive this notlce
\mu"h direct maili

FED:,R AL ENERGY REGULATORY .

neya st Law, PO Box 4579, Boulder, Col- -

a response to this notice should read the

of response that person wishes to file. ==

J

cepted for filing., - .. .
Comments, Pmteva or P:.ﬂtmns to Ia-
. Lervena——-Anyone desiringtobeheard orts
meXe any protests about this application
should file a petition to intervene or & pro-
test with the Commiasion, in accordance
with the requirements of i*s Rules of Prac-
tice and Procedure, 18 CFR S1.8 or S1.10
(1980). Corunents not in the nature of a
protest may also be submitted by con!'orm,
iag to the procedures specified in S1.10 for
protests. In determining the appropriate
action to take, the Commission will con-
sider all protests or other comments filed,
but a persen who mete!y files a protest or
ts does not b, a party to the
proceeding. To become a party, or to par-
ticipatein an; jheanng, aparsopmustfilea
pztition to intervene in accordance with the
Comumission’s Rules. Any comments, pro-
test, or petition I.o intervene muBstbe re;
ceived on or before{January 26,1981,/

. Filing and Servicé-of- Respor\srvn Docu-
ments — Any-comments, protests, or pati-
tions to intervens must bear in 2!l capital
letters the title "COMMENTS", “PRO-
TEST, 'OR""’TmO‘ImIVT:RVEN“ "
as appli:zble. Any of these filingamust alsq
stata that it is made ic_response to thia
notice of application for preliminary permit
for Project No 3503. Any comments, pro-
t=3ts, or petitions to intervene must bafiled
by pmvxdu-g tae original and thosa copizs
¥ d by the C issicn’s regulations
to: Kenneth F Plumb, Secretary, Federal
Energy P-ezu]a.oryCcmmx sion, 825Not‘b
CapltolS‘re-t NE, Washington, DC 2 K
An additional copy must be sent to: Fred E
Springer, Chief, Applications Branch, Divi-
sion of dempowe. Licensing, Federal
Energy Regulatory Commission, Reom 208,
400 ""lrst Street, NV, \Va:‘un;ton, DC
20428. A copy of eny notice of intent, com-

" peting application, or pﬂtlhon tointervene -

_must alzo be served upon each representa-
tive of the Applicant specified in the first
par"'mr'n of this netice. - -

. hen-r-th F Plumbd

N tary

Pu‘bbs‘:arl m tha Aspen Timzs D.:eembﬂr

25,1980,

on areinvited tosubmit commentsonthe, -

*saribed npplication for preliminary por- -

WL (A opy of the application may be ob-
tinal directiy from the Applcant) Com-
entashould be confined to substantive is-
123 relevant to the issuance of e parmi
] wmxst‘ et with the purpcae of a pzrmit
sdaieribed in this notice. No other formal
et for comments will te nade. If aa

2oncy desa not file cummeats withia the ¢

M2 82t helosy, it will be presum=d to hav
*Lonunents,

Comye ng Applications — This applica- |

Mwes fiisd a3 a competing application to
el\“:(‘l Project No 3225 onJune 24,1430
ison Vastern Corporativa, under 13

Fppluuho"ﬂ or notices of intent
8 cumnpsting avatication will be ac:

—— e — -

3 {1980), and, therefore, no farther .




UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

City of Aspen and Pitkin County Project No. 3603-000

NOTICE OF APPLICATION FOR PRELIMINARY PERMIT

(December 10, 1980)

Take notice that the City of Aspen and Pitkin County {Applicant)
filed on October 24, 1980, an application for preliminary permit
{pursuant to the Federal Power Act, 16 U.S.C. §§7%i(a) - 825(x)]
for proposed Project No. 3603 to be known as the Ruedil Project
located on the Fryingpan River at the existing Ruedl Dam owned by
the United States Water and Power Resources Service in Eagle and
Pitkin Counties, Colorado. The application is on file with the
Commission and is available for public inspection. Correspondence
with the Applicant should be direcited to: Mr. William T. Smith Jr.,
Musick, Williamson, Schwartz & Cope, P.C., Attorneys at Law, P.O.
Box 4579, Boulder, Colorado 80306. Any person who wishes to file
- a response to this notice should read the entire notice and must
comply with the requirements specified for the particular kind of
response that person wishes to file.

Project Description -~ The proposed project would utilize an exist-
ing government dam and would consist of a powerhouse with three
turbine~generators with a total rated capacity of 5 MW. A trans-
mission line with a minimum length of one mile would be required.
The applicant estimates that the average annual energy output
would be 25,600,000 kWh, which would save the equivalent of

43,000 barrels of oil or 11,900 tons of coal.

Purpose of Project - Power generated by the project would be sold
to either the City of Aspen, Public Service Company of Colorado,
Colorado~-Ute Electric Association or the Holy Cross Electric
Association, Inc.

Proposed Scope and Cost of Studies under Permit - The work pro-
posed under the preliminary permit would include economic analysis,
preparation of preliminary engineering plans, and a study of envi-
ronmental impacts. Based on results of these studies, Applicant-
would decide whether to proceed with more detailed studies and

the preparation of an application for license to construct and
operate the project. Applicant estimates that the cost of work

to be performed under this preliminary permit would be $285,000.

DC-A-9
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Purpose of Preliminary Permit - A preliminary permit does not
authorize construction. A permit, if isc—ed, gives the Per-
mittee, during the term of the permit, the right of prioxity
of application for license while the Permittee undertakes the
necessary studies and examinations to determine the engineer-
ing, economic, and environmental feasibility of the proposed
project, the market for power, and all other information

necessary for inclusion in an application for a license.

ohwe

Agency Comments - Federal, State, and local agencies that = - : -
receive this notice through direct mailing from the Commission -
are invited to submit comments on the described application

for preliminary permit.. (A copy of the application may be
obtained directly from the Applicant.) Comments should be
confined to substantive issues relevant to the issuance of a
permit and consistent with the purpose of a permit as des-
cribed in this notice. No other formal request for comments
will be made. If an agency does not file comments within

the time set below, it will be presumed to have no comments.

Competing Applications - This application was filed as a
competing application to the Ruedi Project No. 3225 on June 24,
1980, by Barrison Western Corporatlon, under 18 CFR 4.33 (1980),
and, therefore, no further competing applications or notices

of intent to file a compeulng application will be accepted for
filing.

Comments, Protests, or Petitions to Intervene - ‘Anyone
desiring to be heard or to make any protests about this

" application should file a petitionh to intervene or a protest
with the Commission, in accordance with the requirements of
its Rules of Practice and Procedure, 18 C.F.R. §1.8 or §1.10
(1980). Comments not in the nature of a protest may also be
submitted by conforming to the procedures specified in §1.10
for protests. In determining the appropriate action to
take, the Commission will consider all protests or other
comments filed, but a person who merely files a protest or
comments does not become a party to the proceeding. To
become a party, or to participate in any hearing, a person
must file a petition to intervene in accoxrdance with the
Commission's Rules. ' Any comments, protest, or petition to
intervene must be received on or before January 26, 1981 .

Filing and Service of Responsive Documents - Any comments,

protests, or petitions to intervene must bear in all capital B
letters the title "COMMENTS", "PROTEST", OR "PETITION TO h
INTERVENE", as applicable. Any of these filings must also

state that it is made in response to this notice of applica-

tion for preliminary permit for Project No. 3603. Any

comments, protests, or petitions to intervene must be filed

by providing the original and those copies required by the




-3 -
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Commission's regulations to: Kenneth F. Plumb, Secretary, Federal
Energy Regulatory Commission, 825 North Capitol Street, N.E.,
Washington, D.C. 20426. An additional copy must be sent to:

Fred E. Springer, Chief, Applications Branch, Division of Hydro-
power Licensing, Federal Energy Regulatory Commission Room 208,
400 First Street, N. W., Washington, D.C. 20426. A copy of any
notice of intent, competing application, or petition to inter-
vene must also be served upon each representative of the Appli-
cant spceified in the first paragraph of this notice.

Kenneth F. Plumb
' Secretary
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