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II. STATEMENT OF THE ISSUE

Have  t h e  C i t y  o f  A s p e n  a n d  t h e  B o a r d  o f  C o u n t y  

C o m m i s s i o n e r s  o f  P i t k i n  C o u n t y  t a k e n  a  f i r s t  s t e p  t o w a r d  t h e  

b e n e f i c i a l  u s e  o f  R u e d i  R e s e r v o i r  r e f i l l  w a t e r ,  e v e n  t h o u g h  

t h e y  h a v e  n o t  u n d e r t a k e n  a n y  p h y s i c a l  w o rk  o n  t h e  l a n d ?

I I I .  STATEMENT OF THE CASE

T h i s  i s  an a p p e a l  f r o m  an  o r d e r  a n d  d e c r e e  e n t e r e d  by  

t h e  H o n o r a b l e  G a v i n  D. L l t w i l l e r ,  W a t e r  J u d g e ,  w h i c h  d e n i e d  

t h e  a p p l i c a t i o n  o f  t h e  C i t y  o f  A s p e n  a n d  t h e  B o a r d  o f  C o u n t y  

C o m m i s s i o n e r s  o f  P i t k i n  C o u n t y  [ h e r e i n a f t e r  A s p e n  a n d  P i t k i n  

C o u n t y ]  i n  C a s e  No .  8 0 - C W - 5 6 5 ,  D i s t r i c t  C o u r t ,  W a t e r  D i v i s i o n  

No.  5 ,  S t a t e  o f  C o l o r a d o .  T h i s  a p p l i c a t i o n  s o u g h t  a  d e c r e e  

f o r  a c o n d i t i o n a l  w a t e r  r i g h t  t o  r e f i l l  R u e d i  R e s e r v o i r .  

( Vo lu me  1 ,  p a g e  4 5 ) .

R u e d i  R e s e r v o i r  i s  a n  e x i s t i n g  r e s e r v o i r  w i t h  a  c a p a c i t y  

o f  a b o u t  1 0 2 , 4 0 0  a c r e  f e e t  w h i c h  i s  l o c a t e d  a b o u t  13 m i l e s  

e a s t  o f  B a s a l t ,  C o l o r a d o  on  t h e  F r y i n g p a n  R i v e r ,  a t r i b u t a r y  

o f  t h e  R o a r i n g  F o r k  R i v e r .  I t  was  c o n s t r u c t e d  by  t h e  U n i t e d  

S t a t e s  B u r e a u  o f  R e c l a m a t i o n  a s  a  c o m p o n e n t  o f  t h e  

F r y i n g p a n - A r k a n s a s  P r o j e c t ,  a n d  was  c o m p l e t e d  i n  1 9 6 8 .  

( E x h i b i t  I ) .  A s p e n  a n d  P i t k i n  C o u n t y  h a v e  s t i p u l a t e d  t h a t  

a n y  c o n d i t i o n a l  d e c r e e  w h i c h  t h e y  o b t a i n  t o  r e f i l l  R u e d i  

R e s e r v o i r  w i l l  be  s u b j e c t  t o  t h e  f e d e r a l  o w n e r s h i p  o f  t h e  

R e s e r v o i r ,  a n d  t o  a l l  s t a t e  a n d  f e d e r a l  l a w s  w h i c h  p e r t a i n  t o  

i t s  o p e r a t i o n .  (Volume  1 ,  p a g e  1 7 ) .
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The  a p p l i c a t i o n  f o r  a  c o n d i t i o n a l  d e c r e e  was  f i l e d  on  

D e c e m b e r  3 1 ,  1980 a f t e r  A s p e n  a n d  P i t k i n  C o u n t y  a s c e r t a i n e d  

t h a t  s u b s t a n t i a l l y  m o r e  w a t e r  c o u l d  b e  s t o r e d  a t  R u e d i  R e s e r v o i r  

f o r  b e n e f i c i a l  u s e  s i m p l y  b y  r e f i l l i n g  i t ,  w i t h o u t  a n y  m o d i ­

f i c a t i o n  o r  e n l a r g e m e n t  o f  t h e  e x i s t i n g  r e s e r v o i r . ( E x h i b i t s  

I ,  J ,  a nd  K ) . T h i s  d e t e r m i n a t i o n  c o i n c i d e d  w i t h  t h e  e f f o r t s  

o f  A s p e n  and  P i t k i n  C o u n t y  t o  i n s t a l l  a h y d r o e l e c t r i c  p o w e r  

p l a n t  a t  t h e  R e s e r v o i r ,  t o  p r e s e r v e  t h e  f l a t  w a t e r  r e c r e a t i o n a l  

u s e  o f  t h e  R e s e r v o i r ,  a n d  t o  u s e  t h e  R e s e r v o i r  t o  s u p p l y  t h e i r  

b u r g e o n i n g  m u n i c i p a l  w a t e r  d e m a n d s  i n  t h e  U p p e r  R o a r i n g  F o r k  

V a l l e y  b y  e x c h a n g e .  T h e s e  e f f o r t s  i n v o l v e d  n e g o t i a t i o n s  w i t h  

t h e  U n i t e d  S t a t e s  B u r e a u  o f  R e c l a m a t i o n ,  t h e  C o l o r a d o  W a t e r  

C o n s e r v a t i o n  B o a r d ,  a n d  t h e  F r y i n g p a n - A r k a n s a s  P r o j e c t  C o m m i s s i o n  

o v e r  t h e  o p e r a t i o n  o f  t h e  R u e d i  R e s e r v o i r ;  l o n g  p u b l i c  

d e l i b e r a t i o n s ;  a n d  t h e  f i l i n g  o f  a n  a p p l i c a t i o n  on  O c t o b e r  

2 4 ,  1980  f o r  a p r e l i m i n a r y  p e r m i t  f r o m  t h e  U n i t e d  S t a t e s  

F e d e r a l  E n e r g y  R e g u l a t o r y  C o m m i s s i o n  [ h e r e i n a f t e r  FERC] t o  

c o n d u c t  a f e a s i b i l i t y  s t u d y  o f  t h e  i n s t a l l a t i o n  o f  a  h y d r o  

e l e c t r i c  p o w e r  p l a n t  a t  R u e d i  R e s e r v o i r .  ( E x h i b i t s  I ,  J ,  K,

M, N,  HH, J J ) .  On S e p t e m b e r  2 8 ,  1981  t h e  FERC a w a r d e d  a p r e ­

l i m i n a r y  p e r m i t  t o  A s p e n  a n d  P i t k i n  C o u n t y ,  o v e r  t h e  c o m p e t i n g  

a p p l i c a t i o n  o f  t h e  R i v e r  D i s t r i c t  among o t h e r s .  ( E x h i b i t  0 ) .

This permit is prerequisite to the issuance of a license to 

install a hydroelectric power plant at the Reservoir, preclu­
des the issuance of a license to another entity during its 

term, and gives Aspen and Pitkin County a preference 

over competing applications for a license.
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A d m i t t e d l y ,  t h e s e  e f f o r t s  d i d  n o t  i n c l u d e  a n y  o n - t h e -  

g r o u n d  s u r v e y  o r  o t h e r  c o n s t r u c t i o n  w o r k  a t  t h e  r e s e r v o i r  

s i t e .  S u c h  w o rk  w o u l d  h a v e  d o n e  n o t h i n g  a t  t h i s  p o i n t  t o  

f u r t h e r  t h e  a p p l i c a t i o n  o f  R u e d i  R e s e r v o i r  r e f i l l  w a t e r  t o  

b e n e f i c i a l  u s e .  The R e s e r v o i r  h a d  a l r e a d y  b e e n  c o n s t r u c t e d ;  

t h e  p r o p o s e d  h y d r o e l e c t r i c  p o w e r  p l a n t  w o u l d  u t i l i z e  e x i s t i n g  

o u t l e t  w o r k s  a n d  w o u l d  n o t  r e q u i r e  a new a f t e r b a y ;  no  a d d i ­

t i o n a l  r e c r e a t i o n a l  f a c i l i t i e s  w e r e  p l a n n e d ;  a n d  e x c h a n g e  

r e l e a s e s  f o r  m u n i c i p a l  p u r p o s e s  w o u l d  b e  mad e  w i t h  e x i s t i n g  

w o r k s .  (Volume  1 ,  p a g e  4 5 ;  Vol ume  3 ,  p a g e  2 6 ,  l i n e s  1 4 - 2 3 ;  

E x h i b i t  N ) .  Th e  a p p l i c a t i o n  o f  R u e d i  R e s e r v o i r  r e f i l l  w a t e r  

t o  b e n e f i c i a l  u s e  i s  a n  o p e r a t i o n a l ,  r a t h e r  t h a n  a  p h y s i c a l ,  

p r o b l e m .

The a p p l i c a t i o n  was  o p p o s e d  b y  t h e  C o l o r a d o  R i v e r  W a t e r  

C o n s e r v a t i o n  D i s t r i c t  [ h e r e i n a f t e r  R i v e r  D i s t r i c t ]  w h i c h  had  

f i l e d  i t s  own a p p l i c a t i o n  t o  r e f i l l  R u e d i  R e s e r v o i r  some 

t h r e e  w e e k s  a f t e r  A s p e n  and  P i t k i n  C o u n t y  h a d  f i l e d  t h e i r s .  

(Volume 3 ,  p a g e  2 8 ,  l i n e s  1 1 - 2 5 ) .  The R i v e r  D i s t r i c t  c o n ­

c e d e d  t h a t  t h e r e  was  w a t e r  a v a i l a b l e  f o r  r e f i l l i n g  R u e d i  

R e s e r v o i r ,  a nd  d i d  n o t  d i s p u t e  t h e  n e e d  o f  A s p e n  a n d  P i t k i n  

C o u n t y  f o r  R u e d i  R e s e r v o i r  r e f i l l  w a t e r ,  o r  t h e i r  e f f o r t s  t o  

p u t  t h a t  w a t e r  t o  b e n e f i c i a l  u s e .  The o n l y  o b j e c t i o n  w h i c h  

t h e  R i v e r  D i s t r i c t  p r e s s e d  was  t h a t  A s p e n  a n d  P i t k i n  C o u n t y  

h a d  n o t  m a n i f e s t e d  t h e i r  i n t e n t  t o  p u t  t h i s  w a t e r  t o  b e n e f i ­

c i a l  u s e  t h r o u g h  some p h y s i c a l  a c t  on  t h e  l a n d . (Volume  1 ,  

p a g e s  1 1 ,  1 6 ,  1 7 ) .  E s s e n t i a l l y ,  t h e  R i v e r  D i s t r i c t  m a i n ­

t a i n e d  t h a t  a  c o n d i t i o n a l  d e c r e e  c o u l d  n o t  b e  g r a n t e d  u n l e s s
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A s p e n  a nd  P i t k i n  C o u n t y  h a d  g o n e  i n t o  t h e  f i e l d  a n d  r e s u r ­

v e y e d  R u e d i  R e s e r v o i r  o r  t h e  l i k e ,  a s  t h e  R i v e r  D i s t r i c t  h ad  

d o n e  i n  t h e  w i n t e r  o f  19 8 1  j u s t  b e f o r e  i t  f i l e d  i t s  r e f i l l  

a p p l i c a t i o n .

The H o n o r a b l e  G a v i n  D. L i t w i l l e r ,  W a t e r  J u d g e ,  t h e n  

h e a r d  l e g a l  a r g u m e n t  on  J u l y  9 ,  1 98 2  o n  t h e  R i v e r  D i s t r i c t ' s  

s o l e  o b j e c t i o n .  (Volume  3 ) .  I n  a n  o r d e r  a n d  d e c r e e  d a t e d  

S e p t e m b e r  3 ,  1 9 8 2 ,  J u d g e  L i t w i l l e r  a d o p t e d  t h e  R i v e r  

D i s t r i c t ' s  p o s i t i o n ,  f o u n d  t h a t  A s p e n  a n d  P i t k i n  C o u n t y  had  

n o t  u n d e r t a k e n  a n  a c t  on  t h e  l a n d  m a n i f e s t i n g  t h e i r  i n t e n t  t o  

a p p l y  R u e d i  R e s e r v o i r  r e f i l l  w a t e r  t o  b e n e f i c i a l  u s e ,  a n d  

d e n i e d  t h e  a p p l i c a t i o n .  (Volume  1 ,  p a g e s  1 0 - 1 6 ) .

IV .  SUMMARY OF THE ARGUMENT

A s p e n  a nd  P i t k i n  C o u n t y ' s  a r g u m e n t  c o n s i s t s  o f  two  

s t r a i g h t f o r w a r d  p o i n t s .  The f i r s t  p o i n t  i s  t h a t  o n e  o f  t h e  m o s t  

common c o n c e r n s  i n  c o n d i t i o n a l  w a t e r  r i g h t s  c a s e s  -  t h e  

t h r e a t  o f  s p e c u l a t i o n  -  i s  n o t  a c o n c e r n  i n  t h i s  c a s e .  T h e r e  

i s  no d i s p u t e  a b o u t  t h e  f i x e d  a n d  d e f i n i t e  p u r p o s e  o f  A s p e n  

a nd  P i t k i n  C o u n t y  t o  a p p l y  R e u d i  R e s e r v o i r  r e f i l l  w a t e r  t o  

b e n e f i c i a l  u s e  o r  a b o u t  t h e i r  n e e d  f o r  t h i s  w a t e r .  The 

s e c o n d  p o i n t  i s  t h a t  w h e r e  w a t e r  c a n  be  p u t  t o  b e n e f i c i a l  u s e  

w i t h o u t  a ny  s i g n i f i c a n t ,  p h y s i c a l  m o d i f i c a t i o n  o r  e n l a r g e m e n t  

o f  an  e x i s t i n g  f a c i l i t y ,  t h e  f i r s t  s t e p  t o w a r d  s u c h  b e n e f i ­

c i a l  u s e  d o e s  n o t  m a g i c a l l y  c o n s i s t  o f  o n - t h e - g r o u n d  s u r v e y  

o r  c o n s t r u c t i o n  w o r k .  The c e n t r a l  p r i n c i p l e  i n  C o l o r a d o  

w a t e r  l aw i s  n o t  w h e t h e r  a  f i r s t  s t e p  i s  r i t u a l i s t i c a l l y
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t a k e n  on  t h e  g r o u n d ,  b u t  w h e t h e r  a  s u b s t a n t i a l ,  r a t h e r  t h a n  

t o k e n ,  s t e p  i s  t a k e n  t o w a r d  t h e  e v e n t u a l  b e n e f i c i a l  u s e  o f  

w a t e r .  A s p e n  a nd  P i t k i n  h a v e  t a k e n  a c t i o n  o n  t h e i r  f i x e d  and  

d e f i n i t e  p u r p o s e ,  a n d  e v e n  t h o u g h  t h i s  a c t i o n  was  n o t  t a k e n  

on  t h e  l a n d ,  i t  was  s u b s t a n t i a l ,  a n d  m a n i f e s t l y  r e l a t e d  t o  

t h e  b e n e f i c i a l  u s e  o f  R u e d i  R e s e r v o i r  r e f i l l  w a t e r .  T h e y  

h a v e  c o m p l i e d  w i t h  t h e  c e n t r a l  r e q u i r e m e n t s  o f  t h e  l a w ,  and  

a r e  t h e r e f o r e  e n t i t l e d  t o  a  c o n d i t i o n a l  d e c r e e .

I V .  ARGUMENT: ASPEN AND PITKIN COUNTY ARE ENTITLED TO A 
CONDITIONAL DECREE BECAUSE THEY HAVE TAKEN THE FIRST STEP 
TOWARD THE APPLICATION OF RUEDI RESERVOIR REFILL WATER TO 
BENEFICIAL USE.

The b e n e f i c i a l  u s e  o f  w a t e r  i s  t h e  c o r n e r s t o n e  o f  a 

C o l o r a d o  w a t e r  r i g h t .  B u t  a l t h o u g h  b e n e f i c i a l  u s e  i s  a 

s i m p l e ,  b r i e f  p h r a s e ,  i t  i s  no  e a s y  t a s k  t o  a c c o m p l i s h .  I t  

h a s  i n c r e a s i n g l y  bec ome  a  c o m p l e x  e n g i n e e r i n g  a n d  f i n a n c i a l  

p r o b l e m ,  i n v o l v i n g  l o n g  p e r i o d s  o f  p l a n n i n g  a n d  l a r g e  c a p i t a l  

o u t l a y s .  I t  i s  t h i s  d i f f i c u l t y  t h a t  h a s  g i v e n  r i s e  t o  t h e  

d o c t r i n e  o f  r e l a t i o n  b a c k  i n  w h i c h  t h e  p r i o r i t y  o f  a  w a t e r  

r i g h t  c a n  b e  r e l a t e d  b a c k  t o  t h e  d a t e  when t h e  f i r s t  s t e p  was  

t a k e n  t o w a r d  t h e  a p p l i c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e .

The d o c t r i n e  e f f e c t i v e l y  r e s e r v e s  a p r i o r i t y  d a t e  a g a i n s t  a l l  

o t h e r s  f o r  o n e  who i s  w i l l i n g  t o  i n c u r  t h e  e x p e n s e  a n d  r i s k  

o f  d e v e l o p i n g  a w a t e r  p r o j e c t .  B u t  w h i l e  c o n d i t i o n a l  w a t e r  

r i g h t s  a r e  f u n d a m e n t a l  t o  t h e  o f t e n  c o m p l e x  p r o b l e m  o f  b e n e ­

f i c i a l  u s e ,  t h e y  h a v e  s o m e t i m e s  i n v i t e d  a t t e m p t s  t o  t i e  up 

w a t e r  f o r  s p e c u l a t i v e  p u r p o s e s .  A t o k e n  s t e p  on  t h e  l a n d  i s
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t a k e n ,  n o t  a s  a s t e p  i n  a  p l a n  t o  p u t  w a t e r  t o  b e n e f i c i a l  

u s e ,  b u t  i n  h o p e s  o f  s e c u r i n g  a d e c r e e  w h i c h  c a n  t h e n  be  s o l d .

The d o c t r i n e  o f  c o n d i t i o n a l  w a t e r  r i g h t s  m u s t  t h e r e f o r e  

b a l a n c e  t h e  n e e d  t o  u n d e r w r i t e  t h e  d i f f i c u l t  e n t e r p r i s e  o f  

p u t t i n g  w a t e r  t o  b e n e f i c i a l  u s e  a g a i n s t  t h e  d a n g e r  o f  s p e c u ­

l a t i o n .  The d o c t r i n e  m u s t  t e s t  t h e  m e t t l e  o f  a  c l a i m e d  f i r s t  

s t e p  a n d  d e t e r m i n e  w h e t h e r  i t  i s  i n d e e d  t a k e n  w i t h  t h e  a p p l i ­

c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e  i n  m i n d .  T h i s  C o u r t  h a s  

d e v e l o p e d  a two p r o n g e d  t e s t  t o  t h i s  e n d .  M o s t  r e c e n t l y ,  i n  

Ro ck y  M o u n t a i n  P o w e r  Company v .  C o l o r a d o  R i v e r  W a t e r  

C o n s e r v a t i o n  D i s t r i c t , 646 P . 2 d  3 8 3 ,  387 ( C o l o .  1 9 82)  t h i s  

C o u r t  a r t i c u l a t e d  t h i s  t e s t  a s  f o l l o w s :

The  " f i r s t  s t e p "  c o n s i s t s  o f  tw o  p r o n g s :
The  f o r m a t i o n  o f  a n  i n t e n t  t o  a p p r o p r i a t e  
a de f in i ^ E e "  q u a m r i t y  o f  w a t e r  f o r  b e n e f i ­
c i a l  u s e ,  a n d  an  o v e r t  man i f e s t a t i o n  o f  
t h a t  i n t e n t  t h r o u g h  "phy s i c a l  a c t s  s u f ­
f i c i e n t  t o  c o n s t i t u t e  n o t i c e  t o  t h i r d  
p a r t i e s .

The R i v e r  D i s t r i c t  w o u l d  h a v e  t h i s  C o u r t  f o c u s  on  t h e  

s e c o n d  p r o n g  o f  t h i s  t e s t ,  a n d  m e c h a n i c a l l y  r e q u i r e  some a c t  

on  t h e  l a n d .  A s p e n  a n d  P i t k i n  C o u n t y  a r g u e  t h a t  t h e s e  

p r o n g s  s h o u l d  b e  c o n s i d e r e d  t o g e t h e r ,  a n d  w i t h  a v i e w  t o  

t h e i r  u n d e r l y i n g  p u r p o s e  o f  d e t e r m i n i n g  w h e t h e r  a  f i r s t  s t e p  

t o w a r d  t h e  a p p l i c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e  h a s  i n d e e d  

b e e n  t a k e n .

A. ASPEN AND PITKIN COUNTY HAVE A BONA-FIDE NEED FOR RUEDI 
RESERVOIR REFILL WATER, AND HAVE OTHERWISE FORMED A FIXED AND 
DEFINITE INTENT TO APPLY THIS WATER TO BENEFICIAL USE.
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The  i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  u s e  i s  t h e  f i r s t  

f u n d a m e n t a l  o f  a  c o n d i t i o n a l  w a t e r  r i g h t .  The k n o w l e d g e  o f  

how w a t e r  c a n  be  p u t  t o  b e n e f i c i a l  u s e ,  a  p l a n  f o r  d o i n g  s o ,  

a nd  t h e  d e t e r m i n a t i o n  t o  e x e c u t e  t h a t  p l a n  g i v e  s u b s t a n c e  t o  

t h e  f i r s t  p h y s i c a l  a c t  t o w a r d  t h e  a p p l i c a t i o n  o f  w a t e r  t o  

b e n e f i c i a l  u s e .  W i t h o u t  s u c h  a n  i n t e n t ,  a  p h y s i c a l  a c t  on  

t h e  l a n d  i s  o n l y  o s t e n s i b l e ,  a n d  i s  n o t  i n  f a c t  a n  a c t  w h i c h  

p r o m o t e s  t h e  a p p l i c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e .  T h i s  

C o u r t  h a s  n e v e r  h e s i t a t e d  t o  s e a r c h  b e h i n d  a  p h y s i c a l  a c t  

w h i c h  m i g h t  o t h e r w i s e  be  t h e  s t a r t i n g  p o i n t  f o r  a  w a t e r  p r o ­

j e c t ,  a nd  t o  c a r e f u l l y  s c r u t i n i z e  t h e  i n t e n t i o n s  o f  a 

c l a i m a n t  f o r  a  c o n d i t i o n a l  w a t e r  r i g h t .  T h r e e  p r i n c i p a l  

c a s e s  i l l u s t r a t e  t h i s  p o i n t .

I n  C i t y  a n d  C o u n t y  o f  D e n v e r  v .  N o r t h e r n  C o l o r a d o  W a t e r  

C o n s e r v a n c y  D i s t r i c t , 130 C o l o .  3 7 5 ,  276 P . 2 d  992 ( 1 9 5 4 )  t h i s  

C o u r t  r e v i e w e d  D e n v e r ' s  l o n g  a n d  s o m e t i m e s  i n t e r m i t t e n t  f i e l d  

work  on  t h e  s o - c a l l e d  B l u e  R i v e r  P r o j e c t  f r o m  1914 t o  1 9 4 6 ,  

and  f o u n d  t h a t  D e n v e r  d i d  n o t  f o r m  a n  i n t e n t  t o  a p p l y  w a t e r  

t o  b e n e f i c i a l  u s e  u n t i l  i t  b e g a n  a c t u a l  c o n s t r u c t i o n  on  t h e  

e a s t  p o r t a l  o f  t h e  R o b e r t s  ( t h e n  M o nt e zu m a)  T u n n e l  i n  1 9 4 6 .  

The C o u r t  r e j e c t e d  D e n v e r ' s  e a r l y  s u r v e y  w o rk  i n  t h e  F r a s e r  

a nd  W i l l i a m  F o r k  R i v e r  B a s i n s  a s  t h e  f i r s t  s t e p  f o r  t h e  B l u e  

R i v e r  P r o j e c t  b e c a u s e  p h y s i c a l  w or k  on  t h e  l a n d  i n  t h e s e  

a r e a s  was n o t  r e l a t e d  t o  t h e  b e n e f i c i a l  u s e  o f  w a t e r  f r o m  t h e  

B l u e  R i v e r  B a s i n .  T h i s  C o u r t  s a i d :

I n  d e t e r m i n i n g  t h e  d a t e  "when  t h e  f i r s t  s t e p  was
taken," a survey made on the Fraser River or on the
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W i l l i a m s  F o r k  w o u l d  o f  i t s e l f  b e  no e v i d e n c e  o f  
i n t e n t  t o  a p p r o p r i a t e  w a t e r  f r o m  t h e  B l u e  R i v e r .  
C e r t a i n l y  s u c h  a s u r v e y  i n  a  f a r  d i s t a n t  b a s i n  
s u p p l y i n g  w a t e r  t o  a n o t h e r  s t r e a m  w o u l d  c o n s t i t u t e  
no n o t i c e  t o  a n o t h e r  a p p r o p r i a t o r  o f  s u c h  i n t e n t .
The filing of a plat of method of diversion from 
the Fraser or Williams Fork would be no evidence of 
intent to appropriate water from the Blue or notice 
of such intent.

I d . , 276 P . 2 d  a t  1 0 0 0 .

T h i s  C o u r t  a l s o  h e l d  t h a t  D e n v e r ' s  f i e l d  w o rk  i n  t h e  B l u e  

R i v e r  B a s i n  d i d  n o t  c o n s t i t u t e  a  f i r s t  s t e p  t o w a r d  t h e  

a p p l i c a t i o n  o f  w a t e r  f r o m  t h a t  b a s i n  u n t i l  D e n v e r  s e t t l e d  on  

a  f i x e d  and  d e f i n i t e  p l a n  f o r  t h e  d i v e r s i o n  o f  w a t e r  f ro m  t h e  

b a s i n .  U n t i l  D e n v e r  c o m m i t t e d  i t s e l f  t o  s u c h  a p l a n ,  t h e  

a m o u n t  o f  w a t e r  t o  b e  d i v e r t e d ,  t h e  p o i n t  o f  d i v e r s i o n ,  and  

u l t i m a t e l y  t h e  e x t e n t  o f  b e n e f i c i a l  u s e  was  i n d e t e r m i n a t e  s o  

t h a t  p r i o r  w or k  o n  t h e  l a n d ,  e v e n  i n  t h e  B l u e  R i v e r  B a s i n ,  

was  n o t  p r e c e d e n t a l  t o  t h e  s p e c i f i c  b e n e f i c i a l  u s e  o f  w a t e r  

f ro m  t h a t  b a s i n ,  a n d  c o u l d  n o t  e v i d e n c e  an  i n t e n t  t o  t a k e  

w a t e r  f o r  s u c h  a  p u r p o s e .  _Id_. 276 P . 2 d  a t  1 0 0 0 - 1 0 0 3 .

This Court also addressed the claim of the City of 
Colorado Springs for a conditional water right to make 
transmountain diversions from the Blue River Basin in the 

Northern Colorado case. This claim was based on the early 

survey and construction work on a transmountain ditch and 

pipeline by engineers, who were not employed by Colorado 

Springs at the time the work was undertaken, and who later 

sold their rights in the project to Colorado Springs. This 

Court emphasized the inadequacy of even actual construction
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work as a first step when such construction could not be 
linked to the intent to apply water to beneficial use. This 

Court said:

Appropriation of water requires both diversion and 
use. In order to complete an appropriation, there 
must be an actual taking of water for beneficial 
use. In order to initiate an appropriation, there 
must be an intent and purpose by the appropriator, 
actually to take the water and to put it  to benefi­
cial use.

*  *  *

H e r e ,  n e i t h e r  G a l l o w a y  n o r  G e o r g e  h ad  a n y  " c l a i m  o f  
- a p p r o p r i a t i o n " ;  n e i t h e r  owned  o r  i n t e n d e d  t o  p r o ­

c u r e  a n y  l a n d  f o r  i r r i g a t i o n  o r  a n y  p o w e r  p l a n t  f o r  
p o w e r  u s e .  N e i t h e r  r e p r e s e n t e d  a n y  m u n i c i p a l i t y  
f o r  d o m e s t i c  u s e .  N e i t h e r  h ad  an  " e n t e r p r i s e "  f o r  
" f i n a n c i n g  a n d  c o n s t r u c t i o n . "  N e i t h e r  a t t e m p t e d  t o  
f i n a n c e  o r  i n t e n d e d  t o  b u i l d  t h e  s y s t e m  o f  d i t c h e s ,  
r e s e r v o i r s  a n d  t u n n e l  w h i c h  t h e y  p l a t t e d .  T h e y  d i d  
o n l y  t o k e n  w o rk  t o  g i v e  p r e t e n s e  o f  a  r i g h t  w h i c h  
t h e y  m i g h t  s e l l .

I d .  , 276 P . 2 d  a t  1008 .

Th e  f u n d a m e n t a l  i m p o r t a n c e  o f  a n  i n t e n t  t o  a p p l y  w a t e r  

t o  b e n e f i c i a l  u s e  was  a g a i n  made  c l e a r  i n  B u n q e r  v .  C o l o r d o  

R i v e r  W a t e r  C o n s e r v a t i o n  D i s t r i c t , 192 C o l o .  1 5 9 ,  557 P . 2 d  

389 ( 1 9 7 6 ) .  I n  t h a t  c a s e ,  M i l l s  B u n g e r  c l a i m e d  t h a t  he  h ad  

t a k e n  t h e  f i r s t  s t e p  f o r  a t r a n s m o u n t a i n  d i v e r s i o n  p r o j e c t  

f ro m  t h e  R o a r i n g  F o r k  R i v e r  B a s i n  by  some s u r v e y  w o rk  c o n ­

d u c t e d  i n  t h e  f i e l d  w i t h  a c a m e r a  and  a l t i m e t e r .  T h i s  C o u r t  

f o u n d ,  h o w e v e r ,  t h a t  Mr .  B u n g e r  h ad  no  p l a n s  t o  b u i l d  o r  f i n a n c e  

t h e  p r o j e c t  h i m s e l f ,  a n d  t h a t  he  d i d  n o t  know how t h e  w a t e r  

w o u ld  be  p u t  t o  b e n e f i c i a l  u s e .  J|d_. , 557 P . 2 d  a t  3 9 4 - 3 9 5 .  I f
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Mr.  B u n g e r  had  f o r m u l a t e d  s u c h  p l a n s ,  h i s  w o rk  i n  t h e  f i e l d  w o u ld  

h a v e  f u r t h e r e d  t h e s e  p l a n s ,  a n d  w o u l d  h a v e  p r o b a b l y  s u f f i c e d  

a s  a f i r s t  s t e p  t o w a r d  t h e  b e n e f i c i a l  u s e  o f  w a t e r .  B u t  

w i t h o u t  s u c h  a n  i n t e n t ,  h i s  f i e l d  w or k  w as  m e a n i n g l e s s .

F i n a l l y ,  t h i s  C o u r t ' s  t r e a t m e n t  o f  t h e  d e t a i l e d  s u r v e y  

i n  C o l o r a d o  R i v e r  W a t e r  C o n s e r v a t i o n  D i s t r i c t  v .  V i d l e r  

T u n n e l  W a t e r  Co m p an y , 197 C o l o .  4 1 3 ,  594 P . 2 d  566  ( 1 9 7 9 )  

s h o u l d  b e  c o n s i d e r e d .  T h e r e ,  t h i s  C o u r t  r e c o g n i z e d  t h a t  an  

o p e n  p h y s i c a l  a c t  o f  a p p r o p r i a t i o n  t o o k  p l a c e  on  A u g u s t  1 ,

1973 when  p r o f e s s i o n a l  s u r v e y o r s  commenced a d e t a i l e d  s u r v e y  

o f  S h e e p h o r n  R e s e r v o i r .  B u t  a l t h o u g h  s u c h  a n  o n - t h e - g r o u n d , 

d e t a i l e d  s u r v e y  h a s  o f t e n  b e e n  a c c e p t e d  a s  a  f i r s t  s t e p  

t o w a r d  t h e  a p p l i c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e ,  i t  was  

i n s u f f i c i e n t  i n  t h i s  c a s e  b e c a u s e  t h e  V i d l e r  Company d i d  n o t  

h a v e  a n y  f i r m  c o n t r a c t u a l  c o m m i t m e n t s  f o r  t h e  u s e  o f  w a t e r ,  

a nd  h e n c e  c o u l d  n o t  e s t a b l i s h  i t s  i n t e n t  t o  a p p l y  w a t e r  t o  

b e n e f i c i a l  u s e .  Id_. , 594 a t  P . 2 d  568 .

I n  t h e  i n s t a n t  c a s e ,  t h e r e  i s  no  d i s p u t e  a b o u t  A s p e n  and 

P i t k i n  C o u n t y ' s  i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  u s e .

T h e i r  p u r p o s e  i s  f i x e d  and  d e f i n i t e .  T h e y  n e e d  R u e d i  

R e s e r v o i r  r e f i l l  w a t e r  f o r  t h e i r  own u s e :  f o r  h y d r o e l e c t r i c  

p o w e r  g e n e r a t i o n ,  r e c r e a t i o n ,  a n d  m u n i c i p a l  s u p p l i e s .  I t  i s  

c l e a r  t h a t  t h e  c o n c e r n s  i n  t h e  N o r t h e r n  C o l o r a d o , B u n g e r , a n d  

V i d l e r  c a s e s  d o  n o t  a p p l y  h e r e ,  and  t h a t  t h e  e f f o r t s  o f  A sp en  

and  P i t k i n  C o u n t y  t o  a p p l y  R u e d i  R e s e r v o i r  r e f i l l  w a t e r  t o  

b e n e f i c i a l  u s e  a r e  n o t  e m p t y ,  s p e c u l a t i v e  a c t s .

- 1 0 -



B. ASPEN AND PITKIN COUNTY HAVE ADEQUATELY MANIFESTED THEIR 
INTENT TO APPLY RUEDI RESERVOIR REFILL WATER TO BENEFICIAL 
USE, EVEN THOUGH THEY HAVE NOT UNDERTAKEN ANY PHYSICAL WORK 
ON THE LAND.

Th e  s e c o n d  p r o n g  o f  t h e  t e s t  f o r  a  f i r s t  s t e p  i s  an 

o v e r t ,  p h y s i c a l  m a n i f e s t a t i o n  o f  t h e  i n t e n t  t o  a p p l y  w a t e r  t o  

b e n e f i c i a l  u s e  w h i c h  i s  s u f f i c i e n t  t o  p u t  t h i r d  p a r t i e s  on  

n o t i c e  o f  t h i s  i n t e n t  t o  a p p r o p r i a t e  w a t e r .  T h i s  p r o n g  h a s  

com mon ly  b e e n  s a t i s f i e d  w i t h  o n - t h e - g r o u n d  s u r v e y  o r  

c o n s t r u c t i o n  w o r k .  The i s s u e  i n  t h e  i n s t a n t  c a s e  i s  w h e t h e r  

t h i s  i s  t h e  o n l y  way i n  w h i c h  t h i s  s e c o n d  p r o n g  c a n  be  

s a t i s f i e d .  A s p e n  a n d  P i t k i n  C o u n t y  s u b m i t  t h a t  w h e r e  t h e  

i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  u s e  t h r o u g h  e x i s t i n g  

f a c i l i t i e s  i s  c l e a r l y  e s t a b l i s h e d ,  a n d  t h e  b e n e f i c i a l  u s e  o f  

w a t e r  w o u ld  n o t  be  f u r t h e r e d  o r  n o t i c e d  by  a  p h y s i c a l  a c t  on  

t h e  g r o u n d ,  s u c h  a n  a c t  i s  n o t  r e q u i r e d .  T h i s  p r o p o s i t i o n  

f o l l o w s  f r o m  a n  i n q u i r y  i n t o  why o n - t h e - g r o u n d  s u r v e y  o r  

c o n s t r u c t i o n  w or k  h a s  b e e n  h e l d  t o  s a t i s f y  t h e  s e c o n d  p r o n g  

o f  t h e  t e s t .

One r e a s o n  why o n - t h e - g r o u n d  s u r v e y  o r  c o n s t r u c t i o n  work  

h a s  b e e n  t h e  b e n c h m a r k  f o r  m e e t i n g  t h e  s e c o n d  p r o n g  o f  t h e  

t e s t  i s  t h a t  i t  i s  o v e r t ;  i t  o c c u r s  i n  t h e  f i e l d  a t  t h e  

s o u r c e  o f  s u p p l y ,  n o t  i n  an  a p p r o p r i a t o r 1s  m i n d  o r  on  a  p i e c e  

o f  p a p e r .  S t i l l ,  t h e  o p e n n e s s  o f  s u c h  o n - t h e - g r o u n d  w o rk  

c a n n o t  be  t h e  o n l y  r e a s o n  why i t  s a t i s f i e s  t h e  s e c o n d  p r o n g .  

As d i s c u s s e d  a b o v e ,  o p e n ,  b u t  e m p t y  a c t s  i n  t h e  f i e l d ,  w h i c h  

a r e  n o t  a c c o m p a n i e d  by  a n y  i n t e n t  t o  p u t  w a t e r  t o  b e n e f i c i a l  

u s e ,  d o  n o t  c o n s t i t u t e  f i r s t  s t e p s  t o w a r d  t h e  a p p l i c a t i o n  o f
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water to beneficial use; nor would such acts put anyone on 

notice of an intent to appropriate. At bottom, there must be 
something more. There must be a substantial relationship 

between the overt act and the eventual application of water 

to beneficial use. This is the critical attribute of on-the- 

ground survey or construction work which satisfies the second 

prong, and the reason why such field work can serve to put 

others on notice of an intent to put water to beneficial use.

The d e g r e e  t o  w h i c h  c e r t a i n  o v e r t  a c t s  w e r e  r e l a t e d  t o  

t h e  e v e n t u a l  a p p l i c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e  was  t h e  

p r i n c i p a l  i s s u e  i n  F r u i t l a n d  I r r i g a t i o n  Co .  v .  K r u e m l i n q , 62 

C o l o .  1 6 0 ,  162 P .  161 ( 1 9 1 7 ) .  T h i s  C o u r t  was  n o t  s o  much c o n ­

c e r n e d  i n  t h a t  c a s e  w i t h  w h e t h e r  a p r o p e r  i n t e n t  t o  

a p p r o p r i a t e  e x i s t e d ,  b u t  w i t h  t h e  q u e s t i o n  o f  w h i c h  o f  a 

n u m b e r  o f  o v e r t  a c t s  c o n s t i t u t e d  t h e  f i r s t  s u b s t a n t i a l  a c t  o f  

a p p r o p r i a t i o n .  The c l a i m a n t s  i n  t h a t  c a s e  had  v i s i t e d  a 

r e s e r v o i r  s i t e  and  p a i d  $ 5 . 0 0  t o  h a v e  a r o c k  a n d  some e a r t h  

moved  a t  t h i s  s i t e  i n  t h e  summer  o f  1 9 0 0 .  L a t e r  t h a t  y e a r ,  

t h e  c l a i m a n t s  s e c u r e d  a n  o p t i o n  t o  b u y  t h e  r e s e r v o i r  s i t e ,  

a nd  e m p l o y e d  s u r v e y o r s  t o  r u n  l i n e s  t o  i n v e s t i g a t e  t h e  p r a c ­

t i c a l  p o s s i b i l i t i e s  o f  t h e  u n d e r t a k i n g .  A l t h o u g h  a l l  o f  

t h e s e  a c t s  w e r e  o v e r t  a c t s  i n  t h e  f i e l d ,  t h i s  C o u r t  d i d  n o t  

f i n d  a n y  o f  th e m  t o  be  a p p r o p r i a t i v e , a n d  s u f f i c i e n t  t o  p u t  

o t h e r s  on  n o t i c e  o f  an  i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  

u s e .  T h i s  C o u r t  h e l d  t h a t  t h e  $ 5 . 0 0  w o r t h  o f  e a r t h  m o v i n g ,  

t h e  l a n d  o p t i o n ,  a n d  t h e  r o u g h  s u r v e y  w e r e  a l l  t o o  p r e l i m i ­
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n a r y ,  a n d  d i d  n o t  e v i d e n c e  a  f i x e d  p u r p o s e  t o  a p p l y  w a t e r  t o  

w a t e r  b e n e f i c i a l  u s e .  133.,  162 P . 2 d  a t  1 6 3 .  Th e  c l a i m a n t s  

h a d  e x p e n d e d  l i t t l e  m o ne y  a n d  e f f o r t ,  a n d  c o u l d  h a v e  v e r y  

e a s i l y  w a l k e d  awa y  f r o m  t h e  p r o j e c t  a t  t h i s  p o i n t .  T h e y  had  

n o t  made  a n y  r e a l  c o m m i t m e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  

u s e ,  a nd  t h e r e  was  n o t  a s t r o n g  r e l a t i o n s h i p  b e t w e e n  t h e s e  

p r e l i m i n a r y ,  y e t  o v e r t  a c t s  on  t h e  l a n d  a n d  t h e  a p p l i c a t i o n  

o f  w a t e r  t o  b e n e f i c i a l  u s e .

Th e  n e x t  y e a r ,  t h e  c l a i m a n t s  i n  F r u i t l a n d  e m p l o y e d  

a n o t h e r  s u r v e y o r  t o  u n d e r t a k e  a d e t a i l e d  s u r v e y  o f  t h e  p r o ­

j e c t ,  a nd  t h e n  f i l e d  a d e t a i l e d  p l a t  b a s e d  o n  t h i s  s u r v e y  

w i t h  t h e  S t a t e  E n g i n e e r .  T h i s  s u r v e y  w o rk  was  d e t e r m i n e d  t o  

b e  t h e  f i r s t  s u b s t a n t i a l  a c t  o f  a p p r o p r i a t i o n .  J[c3.* I t  was  

m o r e  d e t a i l e d ,  m o r e  d e f i n i t e ,  a n d  no  d o u b t  m o r e  e x p e n s i v e  

t h a n  t h e  p r i o r  w o r k .  T h i s  s t r o n g e r  c o m m i t m e n t  a n d  r e l a ­

t i o n s h i p  t o  t h e  a p p l i c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e ,  and  

n o t  j u s t  t h e  o p e n n e s s  o f  t h e  w or k  on  t h e  l a n d ,  was  t h e  i m p o r ­

t a n t  d i f f e r e n c e .

The f o r m u l a t i o n  o f  a b o n a - f i d e  i n t e n t  t o  a p p l y  w a t e r  t o  

b e n e f i c i a l  u s e  p r i o r  t o  a n y  w or k  o n  t h e  l a n d  a l s o  l e n d s  

s u b s t a n c e  t o  t h a t  w o rk  a n d  s t r e n g t h e n s  t h e  r e l a t i o n s h i p  o f  

t h a t  work  t o  t h e  b e n e f i c i a l  u s e  o f  w a t e r .  The h o l d i n g s  o f  

t h e  N o r t h e r n  C o l o r a d o , B u n g e r , a n d  V i d l e r  c a s e s ,  d i s c u s s e d  

a b o v e ,  c a n  c e r t a i n l y  b e  v i e w e d  i n  t h e s e  t e r m s .  I f  t h e  

c l a i m a n t s  i n  t h e s e  c a s e s  h a d  s e t t l e d  on  a  d e f i n i t e  p r o j e c t ,  

i f  t h e y  h ad  s o u g h t  t o  t a k e  w a t e r  t o  m e e t  t h e i r  own n e e d s  o r  

h ad  s e c u r e d  c o n t r a c t u a l  c o m m i t m e n t s  f o r  t h e  b e n e f i c i a l  u s e  o f
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w a t e r  p r i o r  t o  t a k i n g  t o  t h e  f i e l d ,  t h e n  t h e  w o rk  on  t h e  

g r o u n d  w o u ld  h a v e  p r o b a b l y  b e e n  m o r e  a p p r o p r i a t i v e , and  w o ul d  

h a v e  b e t t e r  s e r v e d  t o  p u t  o t h e r s  on  n o t i c e .  T h i s  i s  n o t  t o  

s a y  t h a t  o n c e  an  i n t e n t  t o  a p p r o p r i a t e  i s  f o r m e d ,  a n y  o v e r t  

a c t  w i l l  c o n s t i t u t e  a n  a c t  o f  a p p r o p r i a t i o n .  I t  i s  n o t  

e n o u g h  t o  s i m p l y  b r o a d c a s t  o r  p u b l i s h  o n e ' s  i n t e n t i o n s ;  t h e r e  

m u s t  b e  a s u b s t a n t i a l  u n d e r t a k i n g  t o w a r d  t h e  a p p l i c a t i o n  o f  

w a t e r  t o  b e n e f i c i a l  u s e .  B u t  w h e r e  a  c l a i m a n t  h a s  made  t h e  

e f f o r t  t o  d e v e l o p  a d e f i n i t e  p l a n  t o  p u t  w a t e r  t o  b e n e f i c i a l  

u s e ,  i t  i s  r e a s o n a b l e  t o  a s s u m e  t h a t  h i s  e f f o r t s  i n  t h e  f i e l d  

w i l l  be  m o r e  p u r p o s e f u l  a n d  d i r e c t e d  t o w a r d  t h e  r e a l i z a t i o n  

o f  t h a t  p l a n  t h a n  t o w a r d  some s p e c u l a t i v e  v e n t u r e .

T h i s  i s  a l s o  n o t  t o  s a y  t h a t  w o rk  on  t h e  l a n d  c a n  n e v e r  

b e  a p p r o p r i a t i v e  u n l e s s  t h e  i n t e n t  t o  a p p r o p r i a t e  i s  f o r m e d  

b e f o r e  t a k i n g  t o  t h e  f i e l d .  T h i s  C o u r t  h a s  made  i t  c l e a r  i n  

E l k - R i f l e  W a t e r  Company v .  T e m p l e t o n  173 C o l o .  4 3 8 ,  484 P . 2 d  

1211 ( 1 9 7 1 )  a nd  i n  Twin  L a k e s  R e s e r v o i r  and  C a n a l  Company v .  

C i t y  o f  A s p e n , 192 C o l o .  2 0 9 ,  557 P . 2 d  825  ( 1 9 7 7 )  t h a t  t h e  

r e l a t i o n s h i p  b e t w e e n  w or k  on  t h e  g r o u n d  and  t h e  b e n e f i c i a l  

u s e  o f  w a t e r  i s  n o t  t o  b e  s o  n a r r o w l y  d e f i n e d .  I n  E l k - R i f l e , 

C l i f f o r d  J e x  e n g a g e d  i n  t h e  f o l l o w i n g  a c t i v i t i e s  b e t w e e n  May 

2 3 ,  1963  a nd  J u n e  1 8 ,  1 9 6 3 ,  i n d i v i d u a l l y  a n d  i n  t h e  company  

o f  o f f i c i a l s  o f  t h e  S o c o n y  M o b i l  O i l  Company;

[He] c o m p i l e d  w a t e r  s u p p l y  i n f o r m a t i o n  f ro m
p u b l i s h e d  r e c o r d s  o f  t h e  U . S .  G e o l o g i c a l  S u r v e y ;
o b t a i n e d  a nd  e x a m i n e d  ma ps  a n d  o t h e r  p u b l i c a t i o n s ;
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o b t a i n e d  a e r i a l  p h o t o g r a p h s  f r o m  t h e  U . S .
D e p a r t m e n t  o f  A g r i c u l t u r e ;  i n v e s t i g a t e d  a l t e r n a t e  
p i p e l i n e  r o u t e s  a n d  d e t e r m i n e d  u p o n  t h e  o n e  s u b ­
s e q u e n t l y  c l a i m e d ;  ma de  s e v e r a l  v i s i t s  t o  t h e  Main  
E l k  R e s e r v o i r  s i t e ;  d e t e r m i n e d  u p o n  a p r o p o s e d  
l o c a t i o n  f o r  t h e  a x i s  o f  t h e  dam;  l o c a t e d  U . S .  
G o v e r n m e n t  S u r v e y  M o n u m e n t s ,  w h i c h  w e r e  s u b ­
s e q u e n t l y  u s e d  i n  m a k i n g  s t a t e m e n t s  o f  c l a i m  and  
m a p s ;  b y  u s e  o f  t h e  h a n d  l e v e l  a n d  p u b l i s h e d  
t o p o g r a p h i c  m a p s ,  e x t e n d e d  o u t  t h e  c o n t o u r  l i n e s  o f  
t h e  r e s e r v o i r  b a s i n ,  w h e r e  t h e  same w e r e  n o t  
c o v e r e d  by  t h e  t o p o g r a p h i c  m a p ,  a n d  c o m p u t e d  t h e  
c a r r y i n g  c a p a c i t y  o f  t h e  r e s e r v o i r  a t  v a r i o u s  
e l e v a t i o n s ;  a n d  a l s o  d e t e r m i n e d  t h e  c a p a c i t y  o f  
3 2 , 4 0 0  a c r e  f e e t  a t  a dam h e i g h t  o f  172 f e e t  b e t ­
ween  e l e v a t i o n s  o f  5748  a n d  5920  f e e t .

E l k - R i f l e , 484 P . 2 d  a t  1 2 1 4 .

T h i s  C o u r t  n o t e d  t h a t  a s  s o o n  a s  t h i s  w o rk  was  c o m p l e t e d ,  

Mr .  J e x  m e e t  w i t h  M o b i l  o f f i c i a l s ,  who a f t e r  r e v i e w i n g  t h i s  

w o r k ,  d e c i d e d  t o  p r o c e e d  w i t h  t h e  w a t e r  p r o j e c t ,  a n d  d i r e c t e d  

Mr .  J e x  t o  make  a  d e t a i l e d  s u r v e y  o f  t h e  p r o j e c t ,  a n d  t o  f i l e  

a  p l a t  w i t h  t h e  S t a t e  E n g i n e e r  b a s e d  on  t h a t  s u r v e y .  JDd. At  

t h e  t i m e  t h a t  Mr .  J e x  was  i n  t h e  f i e l d ,  t h e n ,  M o b i l  h ad  y e t  

t o  f i x  i t s  i n t e n t  t o  p r o c e e d  w i t h  t h e  p r o j e c t .  M o r e o v e r ,  i t  

i s  n o t  c l e a r  w h e t h e r  Mr .  J e x  d i d  much  a t  a l l  i n  t h e  f i e l d .

Mos t  o f  h i s  w or k  a p p e a r s  t o  b e  b a s e d  o n  t h e  e x a m i n a t i o n  o f  

e x i s t i n g  m a p s  a nd  o t h e r  p u b l i c a t i o n s .  He d i d  v i s i t  t h e  

r e s e r v o i r  s i t e ,  b u t  i t  d o e s  n o t  a p p e a r  t h a t  he l e f t  o n e  

l a s t i n g  m a r k  on  t h e  l a n d  w h i c h  o t h e r  a p p r o p r i a t o r s  m i g h t  

n o t i c e .  He d i d  l o c a t e  some p r e - e x i s t i n g  USGS s u r v e y  monu ­

m e n t s ,  a nd  h e  d i d  make  r o u g h  c o n t o u r  m e a s u r e m e n t s  w i t h  a  h a n d  

h e l d  i n s t r u m e n t ,  b u t  i t  d o e s  n o t  a p p e a r  t h a t  he  s t a k e d  a n y  

m o n u m e n t s  h i m s e l f ,  o r  o t h e r w i s e  d i s t u r b e d  o n e  c l o d  o f  e a r t h .
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N e v e r t h e l e s s ,  t h i s  C o u r t  h e l d  t h a t  h i s  a c t s  w e r e  

s u f f i c i e n t  t o  d e m o n s t r a t e  a n  a p p r o p r i a t i v e  i n t e n t ,  a n d  t h a t  

when t h e  a c t u a l  d e c i s i o n  t o  p r o c e e d  w i t h  t h e  p r o j e c t  f o l l o w e d  

i m m e d i a t e l y  on  t h e  h e e l s  o f  t h e s e  a c t s ,  a  f i r s t  s t e p  t o w a r d  

t h e  b e n e f i c i a l  u s e  o f  w a t e r  was  t a k e n ,  _Id_. • 484 P . 2 d  a t  

1 2 1 5 .  At  f i r s t  g l a n c e ,  t h i s  s e e m s  t o  b e  a m o s t  a n o m o l o u s  

r e s u l t .  How c o u l d  Mr.  J e x ' s  w or k  m a n i f e s t  a n  i n t e n t  t o  

a p p r o p r i a t e  w h i c h  h a d  y e t  t o  be  f o r m e d ?  Why was  Mr .  J e x ' s  

r e c o n n a i s s a n c e  work  m o r e  s u b s t a n t i a l  t h a n  t h e  e a r l y  r e c o n ­

n a i s s a n c e  w or k  i n  F r u i t l a n d , o r  m o r e  a p p r o p r i a t i v e  t h a n  Mr.  

B u n g e r ' s  f i e l d  t r i p  w i t h  a l t i m e t e r  a n d  c a m e r a  i n  h a n d ?

The difference in these holdings is not to be found in a 
bald comparison of what each claimant did in the field. It 

lies in a more qualitative assessment of the relationship of 

those acts to the beneficial use of water. While Mobil did 

not decide to proceed with the project before Mr. Jex under­
took his reconnaissance work, it endorsed that work the day 

after it was finished. There was a close temporal rela­
tionship between this work and the intent to appropriate.
And while Mr. Jex's reconnaissance work appears virtually 

indistinguishable from the work which was found inadequate in 

Fruitland and Bunqer, its immediate endorsement by Mobil and 

the conviction with which Mobil proceeded based on this work 

make it different and more substantive. It was apparent that 
this work was a step toward beneficial use of water. The 
existence of this relationship, and not whether some act was 

actually taken in the field, is properly the basis for the 

holding in the Elk-Rifle case.
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The holding in Twin Lakes also appears at first glance

t o  be  a n a m o l o u s ,  a n d  t o  t a k e  E l k - R i f l e  t o  a n  u n t e n a b l e  

e x t r e m e .  I n  Tw in  L a k e s , a n  e n g i n e e r  f o r  t h e  Tw in  L a k e s  

R e s e r v o i r  a nd  C a n a l  Company  a s c e r t a i n e d ,  some 40 y e a r s  a f t e r  

t h e  Company  h ad  b e g u n  t h e  c o n s t r u c t i o n  o f  i t s  t r a n s m o u n t a i n  

d i v e r s i o n  s y s t e m ,  t h a t  t h i s  s y s t e m  was  c a p a b l e  o f  d i v e r t i n g  

100 c f s  m o r e  t h a n  t h e  Company  h ad  p r e v i o u s l y  t h o u g h t .  N o t  

k n o w in g  w h e t h e r  a n  a d d i t i o n a l  100 c f s  h a d  a c t u a l l y  b e e n  

d i v e r t e d  a nd  p u t  t o  b e n e f i c i a l  u s e ,  t h e  Company t h e n  f i l e d  an 

a p p l i c a t i o n  f o r  a  c o n d i t i o n a l ,  r a t h e r  t h a n  a b s o l u t e ,  w a t e r  

r i g h t  f o r  t h e  100 c f s  o f  n e w l y  d i s c o v e r e d  c a p a c i t y .  N o t  

k n o w in g  e x a c t l y  when t h e  e x t r a  c a p a c i t y  h a d  b e e n  b u i l t  i n ,  

t h e  Company  s o u g h t  a  p r i o r i t y  d a t e  o n l y  a s  o f  t h e  d a t e  o f  

i t s  a p p l i c a t i o n .  T h i s  C o u r t  r e v e r s e d  t h e  d e n i a l  o f  t h i s  

a p p l i c a t i o n ,  h o l d i n g  t h a t  t h e  a p p l i c a t i o n  i t s e l f  e s t a b l i s h e d  

a n  i n t e n t  t o  p u t  a n o t h e r  100 c f s  o f  w a t e r  t o  b e n e f i c i a l  u s e ,  

a nd  t h a t  t h e  c o n s t r u c t i o n  o f  t h e  t r a n s m o u n t a i n  d i v e r s i o n  

s y s t e m  o v e r  t h e  y e a r s  s u f f i c e d  t o  o p e n l y  m a n i f e s t  t h a t  i n t e n t ,  

e v e n  t h o u g h  t h i s  w o rk  c o u l d  h a v e  p r e c e d e d  t h e  f o r m a t i o n  o f  

t h e  i n t e n t  t o  a p p r o p r i a t e  t h e  a d d i t i o n a l  100 c f s  o f  w a t e r  by  

a s  much  a s  40 y e a r s .  Tw in  L a k e s , 557 P . 2 d  a t  8 2 9 .

In Elk-Rifle the appropriative acts preceded the for­
mation of an appropriative intent by only a matter of days. 
Their close temporal relationship and the commitment to 

undertake the water project were apparent. The temporal 
relationship in Twin Lakes is anything but clear. Still there 

is a significant relationship between the construction of the
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T w in  L a k e s  t r a n s m o u n t a i n  d i v e r s i o n  s y s t e m  a n d  t h e  C o m p a n y ' s  

l a t e r  d e t e r m i n a t i o n  t h a t  t h i s  s y s t e m  c o u l d  b e  u s e d  t o  d i v e r t  

a n  a d d i t i o n a l  100 c f s .

The  p i v o t a l  f a c t  i s  t h a t  t h e  Company h a d  a l r e a d y  g o n e  t o  

t h e  e x p e n s e  a nd  d i f f i c u l t y  o f  c o n s t r u c t i n g  t h i s  s y s t e m  when 

i t  d i s c o v e r e d  t h i s  e x t r a  c a p a c i t y .  W i t h  t h e  s y s t e m  a l r e a d y  

i n  p l a c e ,  i t  i s  d i f f i c u l t  t o  q u e s t i o n  w h e t h e r  t h e  Company 

w o u l d  i n d e e d  make  u s e  o f  i t s  f u l l  c a p a c i t y .  T h i s  i s  t h e  

u n d e r l y i n g  r e a s o n  why t h e  c o n s t r u c t i o n  o f  t h e  Twin  L a k e s  

s y s t e m  s u f f i c e s  a s  a n  a p p r o p r i a t i v e  a c t  f o r  t h e  a d d i t i o n a l  

100 c f s  o f  c a p a c i t y  i n  t h e  s y s t e m .  The c o n s t r u c t i o n  s t a r t  

and  o b s c u r e  work  o n  t h e  s y s t e m  d u r i n g  t h e  i n t e r v e n i n g  40 

y e a r s  s a t i s f i e d  t h e  s e c o n d  p r o n g  o f  t h e  t e s t  f o r  a f i r s t  s t e p  

t o w a r d  t h e  a p p r o p r i a t i o n  o f  t h e  a d d i t i o n a l  100 c f s ,  n o t  

b e c a u s e  t h i s  c o n s t r u c t i o n  o c c u r r e d  o n  t h e  l a n d ,  b u t  b e c a u s e  

t h e r e  was  a s t r o n g  r e l a t i o n s h i p  b e t w e e n  t h e  a l r e a d y  

c o n s t r u c t e d  s y s t e m  and  t h e  e v e n t u a l  b e n e f i c i a l  u s e  o f  t h e  

a d d i t i o n a l  100 c f s  o f  w a t e r .  The m o s t  d i f f i c u l t  p a r t  o f  t h e  

e n t e r p r i s e  h a d  b e e n  c o m p l e t e d  a n d  t h e  co m p an y  o n l y  h ad  t o  

d e t e r m i n e  how t o  f u l l y  u t i l i z e  i t s  s y s t e m .  T h i s  r e l a t i o n s h i p  

i s  s t r o n g e r  and  m o r e  s t r a i g h t f o r w a r d  t h a n  t h e  r e l a t i o n s h i p  

b e t w e e n  a d e t a i l e d  o n - t h e - g r o u n d  s u r v e y  a n d  t h e  b e n e f i c i a l  

u s e  o f  w a t e r .  I t  i s  t h e  common t h r e a d  b e t w e e n  t h e  s e e m i n g l y  

d i s p a r a t e  h o l d i n g s  o f  t h e  E l k - R i f l e  and  Twin  L a k e s  c a s e s .  I t  

was  n o t  n e c e s s a r y  f o r  M o b i l  o r  t h e  Tw in  L a k e s  Company t o  

r e s u r v e y  t h e i r  r e s p e c t i v e  p r o j e c t s  o n  t h e  g r o u n d  b e c a u s e  

t h e i r  c o m m i t m e n t  a n d  i n t e n t  t o  a p p l y  w a t e r  t o  b e n e f i c i a l  u s e  

was  o t h e r w i s e  a p p a r e n t .
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This same thread runs through the efforts of Aspen and 

Pitkin County to apply Ruedi Reservoir refill water to bene­

ficial use. As in Elk-Rifle, these efforts did not leave any 

mark on the land, and the determination that Ruedi Reservoir 

could be refilled was made coincidently, and not well in 

advance of these efforts. As in Twin Lakes, it was not 

necessary to physically enlarge Ruedi Reservoir, it was only 

a matter of fully utilizing an already constructed facility.

As in both Elk-Rifle and Twin Lakes, there was a strong rela­

tionship between the efforts of Aspen and Pitkin County and 

the eventual benefical use of Ruedi Reservoir refill water.

As in both Elk-Rifle and Twin Lakes, the resurvey of Ruedi 
Reservoir or some other act on the ground would have accomplished 

nothing and would not have provided any greater evidence of 

appropriative intent than was already apparent.

Aspen and Pitkin County's negotiations over the opera­
tion of Ruedi Reservoir, their public deliberations, and the 

expense and effort that went into their application to the 

FERC had to be undertaken if they were ever going to be able 

to put Ruedi Reservoir refill water to beneficial use. These 

were not just token efforts. They were substantial, they 

were related to the beneficial use of Ruedi Reservoir refill 

water, and they were as much appropriative acts, sufficient 

to put third parties on notice, as the appropriative acts in 

Elk-Rifle and Twin Lakes. The rejection of Aspen and Pitkin 

County's actions to put Ruedi Reservoir refill water to bene­

ficial use, and the rigid insistence on some act on the land,
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repudiates Elk-Rifle and Twin Lakes and exhalts the ritual of

g o i n g  i n t o  t h e  f i e l d  o v e r  t h e  s u b s t a n c e  o f  a p p r o p r i a t i n g  

w a t e r  f o r  b e n e f i c i a l  u s e .

I n  h i s  o r d e r  J u d g e  L i t w i l l e r  d i d  c u t  t o  t h e  nub  o f  an 

i n i t i a l  a p p r o p r i a t i v e  a c t  a n d  s u c c i n t l y  e x p l a i n e d  why s u c h  an  

a c t  o f t e n  c o n s i s t s  o f  a n  o n - t h e - g r o u n d  s u r v e y .  He s a i d :

A w a t e r  r i g h t  i s  b a s e d  o n  t h e  p h y s i ­
c a l  a c t  o f  d i v e r t i n g  w a t e r  and  p u t t i n g  i t  
t o  a  b e n e f i c i a l  u s e .  E ve n  a  d e c r e e  a d j u ­
d i c a t i n g  w a t e r  r i g h t  o n l y  c o n f i r m s  p r e ­
e x i s t i n g  r i g h t s .  C l i n e  v .  W h i t t e n , 144 
C o l o .  1 2 6 ,  355 P2d  3 0 6 .  I f  t h e  w a t e r  
r i g h t  i s  a c q u i r e d  by  a c t u a l  d i v e r s i o n  and  
u s e  t h e n  a n y  r e l a t i o n  b a c k  i s  t o  t h e  com­
m e n c e m e n t  o f  w o rk  a i m e d  a t  u l t i m a t e  u s e .
T h a t  com m en c em en t  n o t  u n u s u a l l y  b e g i n s  
w i t h  a  s u r v e y .

(Volume  1 ,  p a g e  1 4 ,  e m p h a s i s  a d d e d ) .

B u t  J u d g e  L i t w i l l e r  e r r e d  i n  c o n c l u d i n g  w i t h o u t  q u a l i f i c a t i o n  

t h a t  a n y  s t e p  t o w a r d  t h e  a p p l i c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  

u s e  w h i c h  i s  n o t  t a k e n  o n  t h e  l a n d ,  s u c h  a s  an  e f f o r t  t o  

o b t a i n  a n  e s s e n t i a l  p e r m i t  o r  t o  w o rk  o u t  a b e n e f i c i a l  o p e r a ­

t i o n a l  p l a n ,  c a n n o t  b e  a  s t e p  i n  t h e  a c t u a l  a p p r o p r i a t i o n  o f  

w a t e r .  S u c h  an  a b s o l u t e  r u l e  may h a v e  b e e n  p r o p e r  i n  e a r l i e r  

t i m e s  w h e r e  t h e  c o n s t r u c t i o n  o f  new d i v e r s i o n  s t r u c t u r e s  was  

t h e  o n l y  way  i n  w h i c h  w a t e r  c o u l d  be  a p p l i e d  t o  b e n e f i c i a l  

u s e .  B u t  i t  u n n e c e s s a r i l y  r e s t r i c t s  t h e  b e n e f i c i a l  u s e  o f  

w a t e r  w h e r e  t h e  k e y  t o  t h e  e n d  o f  b e n e f i c i a l  u s e  i s  n o t  t h e  

c o n s t r u c t i o n  o f  new f a c i l i t i e s ,  b u t  t h e  u t i l i z a t i o n  o f  

e x i s t i n g  o n e s .

J u d g e  L i t w i l l e r ' s  s u g g e s t i o n  i n  h i s  o r d e r  t h a t  t h e r e
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w e r e  m e a n i n g f u l  s t e p s  w h i c h  A s p e n  a n d  P i t k i n  C o u n t y  c o u l d  

h a v e  t a k e n  on  t h e  g r o u n d  t o  i n i t i a t e  t h e  r e f i l l  a p p r o p r i a t i o n  

i s  s p u r i o u s ,  s p e c u l a t i v e ,  a n d  n o t  s u p p o r t e d  by  t h e  r e c o r d .

He s u g g e s t s  t h a t  " i f  a new s p i l l w a y  i s  t o  be  c o n s t r u c t e d  t o  

s e r v e  t h e  [ h y d r o e l e c t r i c  p o w e r ]  g e n e r a t i n g  f a c i l i t i e s ,  a s u r ­

v e y  o f  i t s  l o c a t i o n  w o u l d  no d o u b t  s e r v e  a s  a f i r s t  s t e p  . . 

a s  w o u l d  a s u r v e y  o f  t h e  f o u n d a t i o n  w o r k s  f o r  t h e  g e n e r a t i n g  

f a c i l i t i e s . "  (Volume  1 ,  p .  1 5 ) .  I n  f a c t ,  A s p e n  a n d  P i t k i n  

C o u n t y ' s  p r o p o s e d  h y d r o e l e c t r i c  p o w e r  p l a n t  d o e s  n o t  r e q u i r e  

a new s p i l l w a y ,  a new a f t e r w a y ,  o r  a n y  o t h e r  s i g n i f i c a n t  

m o d i f i c a t i o n  o f  t h e  e x i s t i n g  f a c i l i t y .  ( E x h i b i t  N ) .  A 

r e s u r v e y  o f  a p a r t i c u l a r  p a r t  o f  R u e d i  R e s e r v o i r  w o u ld  h a v e  

b e e n  j u s t  a s  u s e l e s s  a s  a  r e s u r v e y  o f  t h e  e n t i r e  f a c i l i t y .  

J u d g e  L i t w i l l e r  f u r t h e r  s u g g e s t s  t h a t  A s p e n  a n d  P i t k i n  C o u n t y  

c o u l d  h a v e  t a k e n  a f i r s t  s t e p  by  c o m m e n c in g  c o n s t r u c t i o n  o f  

t h e  h y d r o e l e c t r i c  p o w e r  g e n e r a t i n g  f a c i l i t i e s .  (Volume  1 ,  p .  

1 5 ) .  B u t  w i t h o u t  a l i c e n s e  f ro m  t h e  FERC, s u c h  a c o n s t r u c ­

t i o n  s t a r t  w o u ld  h a v e  b e e n  i l l e g a l .  The f i r s t  s t e p  i n  t h e  

c o n s t r u c t i o n  o f  t h e  h y d r o e l e c t r i c  p o w e r  f a c i l i t y  and  i n  t h e

use of Ruedi Reservoir refill water for this purpose was
r—  ------------------------------------ -----------------------------  "   ------------------------------------------------------------------------------------------------------------

an  a p p l i c a t i o n  f o r  a  p r e l i m i n a r y  p e r m i t  f r o m  t h e  FERC. I n

taking this step, Aspen and Pitkin County took a much more

substantial step toward the application of Ruedi Reservoir

r e f i l l  w a t e r  t o  b e n e f i c i a l  u s e  t h a n  i f  t h e y  h a d  r e s u r v e y e d

all or part of Ruedi Reservoir.

In every case involving conditional water rights, the 

Water Court can speculate about what more could have been
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d o n e  t o  m a n i f e s t  a n  a p p r o p r i a t i v e  i n t e n t .  H o w e v e r ,  i t  i s  n o t  

f o r  t h e  C o u r t  t o  d e n y  a n  a p p l i c a t i o n  f o r  a  c o n d i t i o n a l  d e c r e e  

b e c a u s e  m o r e  c o u l d  h a v e  b e e n  d o n e ,  r a t h e r  t h e  C o u r t  i s  bo u nd  

t o  g r a n t  t h e  a p p l i c a t i o n  i f  e n o u g h  was  d o n e  t o  make  i t  

a p p a r e n t  t h a t  t h e  f i r s t  s t e p  t o w a r d  t h e  b e n e f i c i a l  u s e  o f  

w a t e r  h a s  b e e n  t a k e n .

J u d g e  L i t w i l l e r  a l s o  e r r e d  i n  h o l d i n g  t h a t  A sp en  and  

P i t k i n  C o u n t y ' s  e f f o r t s  t o  p u t  R u e d i  R e s e r o v i r  r e f i l l  w a t e r  

t o  b e n e f i c a l  u s e  w e r e  no  d i f f e r e n t  t h a n  t h e  f i l i n g  o f  s u r v e y  

p l a t  w i t h  t h e  S t a t e  E n g i n e e r  i n  C e n t r a l  C o l o r a d o  W a t e r  

C o n s e r v a n c y  D i s t r i c t  v . C i t y  and  C o u n t y  o f  D e n v e r , 189 C o l o .  

2 7 2 ,  539 P . 2 d  1270 ( 1 9 7 5 ) .  I n  t h a t  c a s e ,  a s  J u d g e  L i t w i l l e r  

c o r r e c t l y  n o t e s ,  t h e  C e n t r a l  C o l o r a d o  D i s t r i c t  d i s a v o w e d  t h e  

o n - t h e - g r o u n d  s u r v e y  w o rk  o f  t h e  U n i t e d  S t a t e s  B u r e a u  o f  

R e c l a m a t i o n  on  a  n u m b e r  o f  p r o p o s e d  r e s e r v o i r s  and  s o u g h t  

c o n d i t i o n a l  w a t e r  r i g h t s  f o r  t h e s e  a s  y e t  c o n s t r u c t e d  p r o j e c t s  

b a s e d  j u s t  o n  i t s  f i l i n g  o f  map a n d  s t a t e m e n t s .  T h i s  C o u r t  

h e l d  t h a t  w h i l e  s u c h  a  f i l i n g  w i t h  t h e  S t a t e  E n g i n e e r  

e s t a b l i s h e d  t h e  a p p r o p r i a t i v e  i n t e n t  o f  t h e  C e n t r a l  C o l o r a d o  

D i s t r i c t ,  i t  d i d  n o t  m e e t  t h e  s e c o n d  p r o n g  o f  t h e  t e s t  f o r  a 

f i r s t  s t e p  b e c a u s e  s u c h  a f i l i n g  d i d  n o t  r e v e a l  t h i s  i n t e n t  

t h r o u g h  an  o p e n  d e m o n s t r a t i o n  on  t h e  l a n d .  _Id_. , 539 P . 2 d  

1 2 7 2 .  J u d g e  L i t w i l l e r  r e a s o n e d  t h a t :

[ I f  an]  a p p r o p r i a t o r  n e e d  o n l y  g i v e  
n o t i c e  o f  t h e  i n t e n t  t o  a p p l y  t h e  w a t e r  
t o  a b e n e f i c i a l  u s e  . . . t h e n  C e n t r a l  
w o u l d  h a v e  o b t a i n e d  i t s  d e c r e e .  S u r e l y  
t h e  f i l i n g  o f  a  map a n d  s t a t e m e n t  w o u ld  
c o n s t i t u t e  s u c h  n o t i c e ,  e v e n  m o r e  s o  t h a n  
f i l i n g  an  a p p l i c a t i o n  f o r  an  FERC p e r m i t .
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The  p r o b l e m  was t h a t  t h e  f i l i n g  o f  a  map 
a nd  s t a t e m e n t  was  n o t  work  " o n  t h e  l a n d . "

(Volume 1 ,  p a g e  1 2 ) .

A s p e n  and  P i t k i n  C o u n t y ' s  p o s i t i o n ,  h o w e v e r ,  i s  n o t  t h a t  

t h e y  o n l y  n e e d  t o  p u t  o t h e r s  on  n o t i c e  o f  t h e i r  a p p r o p r i a t i o n  

o f  R u e d i  R e s e r v o i r  r e f i l l  w a t e r ,  b u t  t h a t  t h e  f i r s t  s t e p  

t o w a r d  t h e  b e n e f i c i a l  u s e  o f  t h i s  w a t e r  i s  n o t  n e c e s s a r i l y  

some a c t  on  t h e  l a n d .  The C e n t r a l  C o l o r a d o  D i s t r i c t  was  n o t  

s e e k i n g  a d e c r e e  f o r  t h e  u t i l i z a t i o n  o f  e x i s t i n g  f a c i l i t i e s  

a n d  h ad  t o  u n d e r t a k e  a  g r e a t  d e a l  o f  new c o n s t r u c t i o n .  The 

C e n t r a l  C o l o r a d o  D i s t r i c t ' s  f i l i n g  w i t h  t h e  S t a t e  E n g i n e e r  

d i d  n o t ,  i n  i t s e l f ,  h a v e  a n y t h i n g  t o  d o  w i t h  s u c h  new 

c o n s t r u c t i o n  and  was  n o t  t h e r e f o r e  a  s t e p  t o w a r d  t h e  a p p l i ­

c a t i o n  o f  w a t e r  t o  b e n e f i c i a l  u s e .  R e f i l l i n g  R u e d i  

R e s e r v o i r ,  o n  t h e  o t h e r  h a n d ,  d o e s  n o t  r e q u i r e  a n y  p h y s i c a l  

m o d i f i c a t i o n  o r  e n l a r g e m e n t  o f  t h e  e x i s t i n g  r e s e r v o i r .  An 

o n - t h e - g r o u n d  s u r v e y  o r  new c o n s t r u c t i o n  w o u l d  n o t  

n e c e s s a r i l y  be  a n  a p p r o p r i a t i v e  a c t  i n  t h e s e  c i r c u m s t a n c e s .  

A s p e n  a nd  P i t k i n  C o u n t y ' s  a c t i o n  t o  o b t a i n  a  l i c e n s e  t o  u s e  

t h i s  e x i s t i n g  f a c i l i t y ,  h o w e v e r ,  i s  p r e r e q u i s t e  a n d  d i r e c t l y  

r e l a t e d  t o  t h e  b e n e f i c i a l  u s e  o f  w a t e r .  T h i s  i s  t h e  r e a s o n  

why A s p e n  a nd  P i t k i n  a r e  e n t i t l e d  t o  a c o n d i t i o n a l  d e c r e e ,  

w h i l e  t h e  C e n t r a l  C o l o r a d o  D i s t r i c t  was  n o t .

V I .  CONCLUSION

The t r u e  t e s t  o f  t h e  m e t t l e  o f  A s p e n  a n d  P i t k i n ' s  f i r s t  

s t e p  t o w a r d  t h e  b e n e f i c i a l  u s e  o f  R u e d i  R e s e r v o i r  r e f i l l  

w a t e r  i s  n o t  w h e t h e r  t h e y  u n d e r t o o k  a s u r v e y  o r  some o t h e r
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k i n d  o f  c o n s t r u c t i o n  w ork  on  t h e  l a n d R u e d i  R e s e r v o i r  h a s

a l r e a d y  b e e n  s u r v e y e d  a n d  c o n s t r u c t e d ;  i t  c a n  be r e f i l l e d ,  

and  t h e  a d d i t i o n a l  w a t e r  s o  im p o u n d e d  c a n  be p u t  t o  b e n e f i ­

c i a l  u s e ,  w i t h o u t  an y  m o d i f i c a t i o n  o r  a l t e r a t i o n  o f  t h e  

e x i s t i n g  f a c i l i t y .  I n  t h e s e  c i r c u m s t a n c e s ,  o n - t h e - g r o u n a  

s u r v e y  o r  c o n s t r u c t i o n  work  i s  a m e a n i n g l e s s  r i t u a l .  I n  

t h e s e  c i r c u m s t a n c e s ,  t h e  s u b s t a n c e  o f  t h e  t e s t  i s  w h e t h e r  

A s p e n  an d  P i t k i n  C o u n t y ' s  f i r s t  s t e p  was  t a k e n  w i t h  a f i x e d  

and  d e f i n i t e  p u r p o s e ,  an d  w h e t h e r  t h e  s t e p  was  m a n i f e s t l y  and  

o v e r t l y  a  s u b s t a n t i a l  s t e p  t o w a r d s  t h e  b e n e f i c i a l  u s e  o f  

w a t e r .  T h e s e  e s s e n t i a l  r e q u i r e m e n t s  h a v e  b e e n  m e t  i n  t h i s  

c a s e  and t h e  d e n i a l  o f  A s p e n  and  P i t k i n  C o u n t y ' s  a p p l i c a t i o n  

f o r  a c o n d i t i o n a l  d e c r e e  s h o u l d  t h e r e f o r e  be  r e v e r s e d .
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