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T1is opening brief 1s suumitted on behalf of defendants-ap-



pellants -Governor Richard O« Lammy Treasurer Roy Romersy State
Controller James Ae Stroup and Re Garrett Mitchells former Execu-
tive Director of the Department of Administration (also referred
to collectively as the "executive branch defendants") by their
attorneys Duane woodardsy attorney general for the State of Colo-

radoe

STATEMENT OF ISSUES PRESENTED FIOR _REVIEW

o ——— . — T ————— —— ————- —_ T  —— —— ——————— . — — " —

le wWhether the trial court erred in ruling that CeRsSe
24-30-2301(1) (D) and 24-37-435(1) (k) were unconstitutionally void
as unlawful delegations of the legislative function of appropria-
TLiONe

2« whetner the trial court erred in ruling unlawful the
three sets of executive transfers between appropriations which
wer2 spacifically challenjed in these consolidated lawsuiltse

3¢ whethear the tri13al court erred by dismissing appel -
lants' first counterclaim whicn alleged that the general assemoly
violated the constitutional separation of powers by enacting a3
nejative supplemental appronriation measure which interfered with
tﬁe executiva authority to administer the state budgete

4e Whether the trial court erred by dismissing appel-
lants® second counterclaim which alleged that the general assem-
bly arbitrarily underfunded the office of the Governor in viola-
tion of the separation of powerse

_2..



. STATEMENT OF THE CASE

Ae The nature of tha cases

Tais appeal raises fundamental issues of separation of
powers and the proper role of the judiciary in resolving disputes
betwe2n the l2gislature and the Governore The general assemoly
filed these two consolidated lawsuits to challenge the lawfulness
of Sovernor Lamm's dacisions toc mak2 specified transfers of funds
ana snending authority between certain line item appropriations
previously 2nacted by the l2gislaturee Also attacked was a 1982
executive dacision to spends without legislative appropriations
mon2ys received Dy the State of (olorado from a consent decree
between a fedaral administrative agency and a private oil com-
Panye

The general assembly contended that the soecified transfers
and expanditure without appropriation were unconstitutional
ehcroacnments uoon the legisltative power of appropriations It
also 3rgued that the Governor's d2cisions violated specific stat-
Utory provisionse The Governor and other =2xecutive branch defen-
dants answered thit the genaral ass2mbly had authorized the
transfers by 2xpress statutory Drovisions andy 1N any events the
c%allenged transfers fell within the inherent constitutional
2xacutive authority tdo expend the state oudget once appropriatede

The executive dranch defendants also contended that certain
of the caallenged transfers ware necessitated by legisliative
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encroachment upon the executive branche Two counterclaims
allegad that the general assembly violated the separation of
pow2rs Dy arbitrarily underfunding the budget of the Governor's
office and by enacting a nejative supplemental appropriation
which interfared with executive administration of the budgete.

The relief sought as to all claims and counterclaims was declara-
tory judgment and 1njunctive relief.

After tri3l to the courty the district judge ruled that the
challenged transfars were unlawfuly expressly holding that the
two statutory provisions relied upon by the Governor were uncon-
stitutionale The court declined to grant injunctive relief
pecause asfendants had acted in good faith and in reliance upon
statutes held unctonstitutional after the evente The court upheld
the challenjed expenditure without appropriation as a proper

exercise of executive powere

Be The course of proceedingsSe

This dispute was initiated by the general assemblys which
filea a complaint 1n Civil Action Noe. 81 Cv 010958 on November
199 1398le It sougnt a ruling that Governor Lamm acted unlawfully
14 months earlier when on August 28« 1980 ne authorized the
transfer of $24475+4000 for use by the Department of (Correc-
tions.l/v

Tne Governor filed a motion to dismiss on December 30+ 1981
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raising rssues of standings justiciability and failure of the
conmplaint to state a claim upon which relief could be granted.
On April) 259 1982s the general assembly filed a motion for sum-
mary judgmente

While both motions were still pendiny in 81 CV 010058s the
gener3) assembly filed a second lawsuite 82 CV 05005y which chal-
lenged several transfers approved by Governor Lamm in May of 1982
and added a claim alleging the unlawful executive expenditure of
certain moneys received from Chevrons UeSehAey Ince (the "Chevron
moneys"™) without prior legislative appropriatione Several execu-
tive branch officials were named as additional defendantse The
initial complaint also alleged claims ajainst two surety compa-
nies wnich had issued bonds for state officialse Both these
claims were resolved orior to tri1al and afe not at 1ssue on
appeals No clain for monetary damages was asserted by e1ther
side 3t triale

On June 17y 1932 a hearin3j was held on the general
assembly®s motion for a temporary restr3ining order 1n the second
transfer lawsultes Chief Judge Clifton Ae Flowers denied the
motione 0N August 24y 1982 Judge Flowers consolidated the two
cases in courtroom 7, Juage Harold De Reed presidinge

A motion to Ji1smiss the amended complaint in Civil Action
Noe 82 LV 05035 w~3s filea on Auqust 30y 1982. Tnis motion raised

most of the same grounds alleged to dismiss the complaint in the

-5-



first lawsuite

A hearing was held before Judge Reed on December 13, 1982
on 311 pending motions in both consolidated casese The court
than denied defendants' two motions to dismiss and plaintiff's
motion for summary judgmente Un January 7e 1933 defendants filed
answers in both casess and added the two counterclaims in 82 CV
35005.

Trial to the court commenced on June 20s 1983 and continued
through June 28y 1983, encompassing about five days of testimonye
The general assembly called as its witnesses: 1) Robert Fe
Smithy Jres deputy state auditor and 2) Robert Ge Moores staff
director to the Joint Budget Committees PD2fendants called the
following witnesses: 1) Honorable Richard Ds Lammy Governor of
the State of Colorado; 2) willian He Beckery former Colorado
state representative and former chairman of the genaral
3ss2mbly's Joint Committee on Corrections; 3) James Ge Rickettsy
former executive director of the Colorado Department of Correc-
tionss 4) George He Delaneyy directors Division of Correctionsl
Industriessy Coloraco Department of Corrections; 5) Je Qe
MacFarlanes former 3attorney general for Colorado; 5) James Ae.
Stroups state controller for Colorado; 7) John Lays former
executive assistant to tne Govzrnor; and 38) Matthew Lee Whiteys
former executive director of the Colorado Offic2 of State Plan-

ning and~Budgetinge.



At ‘the close of defendants' evidence in support of its two
counterclaimss Judge Reed dismissed the second counterclaim
(de3alinjy with alleged underfunaing of the Governor's officee.) On
July Sy 1933 the court's written order issueds ruling that the
challenged transfers were unlawful because the statutes relied
upon by defendants were unconstitutionale Judge Reed rejected
defendants' remaining counterclaime The court furtner ruled that
the exacutive branch lawfully expended the Chevron moneys without
legisiative appropriationes

835th parties subsequently filed motions to alter or amend
tha judgm2nt ors 3lternativelyy, for a naw triale Both motions
wer2 deniede Defendants timely filed a notice of appeal on
August 12+ 1933« Plaint1ff filea a notice of appeal on August
25¢ 1983s Appeal 1s taken directly to th{s court pursuant to
CexaSs 1573y 13-4-102(1l)(D)s

Jn July 20y 1983y the district court oartially stayed
enforcement of its judgment pending detarmination of defendants?
motion for new triale This partial stay was extended on July 29y
1383 for tnirty dayse On September 22¢ 1933+ upon motion made by
the Governore this court ordered that execution of the trial

court's judament be stayed until further order of the courte



: Ce Statement of fFacts
le The corrections transfer of 1980

01 August 23y 1980 Governor Lamm authorized the transfer of
$294754000y previously apporopriated for other purposess for
expenditure by the Colorado Uepartment of Corrections to meet
axtradrdinary ne=2ds arising out of funding shortfalls for poth
construction of new prison facilities by Correctional Industries
(a2 division of the Department of Corrections) and the operating
Sudget of tne Division of Correctional Industriesse Jte exhiDit
I« These transfers were effective for the state fiscal year
endad June 30y 198Ce The source of the transferred amounts were
reversionssy that i1ss amounts appropriated for other purposes
wnhicnh wara identifiea at the end of the fiscal year as not neeged
for those purposes and which otherwise would have reverted to the
state j2neral funde Jte exhibit Il

Governor Lamm testified at trial that this transfer between
approoriations was made as the only viable alternative to enable
the Division of Correctional Industries of the Colorado Depart-
nent of Corrections to complete construction of the new Close
Security Prison ("New Close"™) by the critical scheduled comple-
tion date of Detember 30y 1980e This decision was made after
consultation witn the Joint 3udjet Committee of the general

assemblys The urgency wads precipitated by a federal court order
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requiring closure of the 0ld Maximum Security Prison ("Old Max")
for unconstitutipnal conditions of confinementy an order under
app2a3l to the Tenth Circuit Court of Appeals at the time the
transfer decision was madee Lamms Re 127-140; see defendants’®
exhibit 1 (chronology of major events in the corrections trans-
far)e

On May 22y 1980 Governor Lamm learned for the first time
tnat scheduled completion of New (lose by December 30, 1980 was
endangjered by a very substantial funding shortfall in the budget
of Zorrectional Industriese Lamme Re 13le Closure of 01d Maxy
and transfer of the prisoners confined theres was only possible
if New Clos2 could be complated at the same time as a new maximum
security prison ("New~ Max") then under construction Dy a3 private
contractore Lamme Re 129 The legislatu?e nad previously aporo-
oriated funds to the Department of Corrections to fund a con-
struction Ccontract proviaing that Correctional Industries was to
build New Closey and other related prison facilitiess with inmate
1abore Construction began in March of 1979y but in May of 1980
increasac costs of construction and financial problems in Correc-
tional Industries as a wnholesy threatened to put that agency out
of business. Delaneys Re 363-365,

The Governor's urgency tu complet2 new prison facilities
was necessitated by ongoinj liti jation in the fesderal courts over

the consfitutionality of conditions of confinement at 0ld Maxe. A



lawsuit initiatad in 1977 by one prisoner, Fi1del Ramoss had
expanded in 1978 to a class action joined in by the American
Civil Liberties Union and the National Prison Projects 0On Decem-
ber 20y 1979 Federal Oistrict Judge John Le Kan2y Jre concluded
that plaintiffs had establisned by overwhelming proof the
unconstitutionality of the conditions of confinement at 01d Maxe
The remedy fashioned by the court required closure of 01d Maxe
R3AMIS ve L3aMmy 485 Fe Suppe 122 (Do Ccloe 1979)e

Former Colorado Attorney General Je Do MacFarlane testified
at trial that the ordered closure of 01d Max came as a bombshell
TO th2 stat2e The state had recognized that there were serious
problems with the prisony but had argued to the court that the
state «was w2l) on its w3y to correct these conagitions by a8 mas-
sive nrogram whicn included ongolng construction of new prison
facilitizse MacFarlaney Re 445-450s. To oDtain an appellate
court stay of Judge Kane's order of closure and to press for his
order to b2 raversed on appealy MacFarlane urged state executive
and la2gislative officials to establish the state's good faith Dy
1Nsuring that the new facilities under construction were com-
pleted as schadulede MacFarlane believed that shutting down
prison construction would b2 interpreted as bad faithe In June
and personally represented to the Tenth Circuit that the new

prisons would b2 comnpleted by January ls 138%le These representa-
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tions by :the executive branch wera joined in by the general
assemblys which filed an amicus brief with the appellate court
urging tnhe inappropriateness of immediately closing 0ld Maxe
MacFarlanes Re 445-460.

‘These r2presentationsy and the state's efforts to complete
the prisons on schedulesy made a significant impact on the Tenth
Circuite In its opinion dated September 25y 1980 (and modified
on renhearing November 16y 1930) the court reversed Judge Kane's
rem2dys and r2manded for reconsideration in light of recent
devalopmentsy stating:

Ae must agree that the developments in the
construction of the news prison facilities
are extremely relevant in fashioning an
appropriate remedy for the constitutional
violations which exist in this casee
Ramos ve Lamme 539 Fe2d 559y 536 (10th Tire 1980)y certe denied,

450 UeSe 1041 (1981).

legislative branches of government had represented to the federal
courts that direct federal intervention in the state prison Sys-
tem was unnecessary and inappropriate. This arqument was prem-
1sed on the imminent solution tdo unconstitutional conditions nf
confinement availabl= upon completion of the new facilitiese
Judge Kane's order of closure of D1d Max was never put into
effact because tne Tenth Circult recognized that long-planned

state medsuras to remecy the problem were near completione Gov-
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ernor Lamm's decision to transfer between appropriations made
this result possibles

Gn May 22+ 1980+ the executive director of the Department
of Torractionsy James Rickettsy advised (overnor Lamm that the
financial problems of Correctional Industries required funds
b2yoand thosa2 then available to the departmente ODOre Ricketts
testifi2d that he told the Governor that he intended to close
down evary construction project in which Correctional Industries
was 1nvolveld unless additional funds were made availables
Rickettss Re 343-347,

Since the general assembly had adjourned for the year on
May Tes 1980y Govarnor Lamm and Dre Ricketts met on May 27 with
the legislature's Joint Budget Committee to discuss the funding
shortfall and possible sclutionse The Governor viewed that com-
mitte2 as the fiscal agent of the legislaturees At that meeting
the Sova2rnor ratsed the possibility of transferring funds from
revarsions to provide the necessary financinge Both officials
racalled at trial that no member of the Joint Budget Committee
objected to the proposed use of transferse No member of the com-
mittee requested thz2 Governor to call the general assembly back
17to spacial session to deal with this probleme Lammy Re
133-134e Rickettss Re 346-347. DOre Ricketts testified that the
possibility of shutting down prison construction by Correctional

Industries was discussed at tne meeting and committee members
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stated that the projects should not close downe Rickettss R
348. Dre Rickett's conclusion at the end of the meeting was that
tne Joint Budjet Committee viewed the matter as an "executive
problem" which the executive was supposed to manage. Rickettssy
Re 346

Tne g2neral assembly had long been committed to the con-
struction of New Close and other prison facilities by Correc-
tional Industriese George He Delaneysy present director of Cor-
ractional Industriesy testified that construction had begun on
New Close in “arch of 1979 based upon a budget of $4e4 million
approdriatad for that purpose Dy the legisliatures The New (lose
project was only on2 of sevaeral business enterprises engaged in
vy Corractional Industriess the state agency charged with statu-
tory responsidbility for nrison inmate work programse Although
Correctional Industries was engaged i1n other construction
_Pprojectss New Close was larger by many degrees of magnitude than
3ny pra2vious such project undertaken with inmate labore. Celaneyy
Re 363-365.

In 1973 thne general assembly enacted CeReSe 1973, 17-1-110
creating a joint review committee composed of l=agislators for the
purnose of oroviding guidance and direction to the Department of
Corrections concerning @ new maximum security prison facilitye
In 1990 the chairman of that committee was William H. Becker

(Re-ColoTado Springs)e Mre Becker testified at trial that during e
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the summer of 1930 the Joint Review Committee on Corrections was
informed of the financial problems faced by Correctional Indus-
tries and oiscusged those problems at its meetingse Defendants®
exhibits 7e 8 and 9 are summaries of the committee's meetings
held in Junes July and August of 1983e.

In July of 1980y this joint review CcOmMmMitte2s upon a unani-
mous votey wrote a latter to Governor Lamm inquiring about the
possibility of making transfers from reversions to the Department
Of lorractions to prevent stoppage of the prison construction.
Jefa oxe B9 ppe 2-3e¢ Deoefe 2xe He Mre Backer testified that this
letter w~as intended to indicate committee approval of the trans-
far of necessary fundse Beckers Re 166e He further testified
that eommittee members were well aware of the need to coordinate
complation of New (l0Sse with tnat of the new maximum security
Prison to makea possible a coordinated transfer of prisonerse.
3eckery Re 170y 172. Committee members were also concerned by
the possidility that the federel court mignt close Cld Max with-
out alternative facilities for the prisonerse Beckers Re 173
NO> member of that committee reguested that the Governor call 3
spacial s=2ssjon of the general assembly to discuss additional
fundinge No member objected to the Governor's transfer of rever-
sions for use by the Department of Correctionse Beckers Re
174=-175« As chairman of the committeesy Mre. Becker felt that

there w3s nothing wrong with the Governor's use of transfers to



solve this problem of underfundinge Beckers R. 183.

The nature of the financial problems faced by Correctional
Industries in 1930 and the reasons leading to this underfunding
crisis wera complexe. Defendants called several witnesses who
wer2 personally familiar with tnese problems and who testified at
length about theme This testimony was not rebuttede.

Ore Ricketts explained that construction estimates for the
Naw Close facility proved too low for several rzasons: 1) three
times tne number of bad weather days originally estimated
resulted in nigher 13bor costs; 2) unanticipated high rates of
inflation 1n th2 cost of building materials; 3) inmate sabotage
~Nich ra2sulted in wdrk beini done seaver3al times; and 4) i1nability
to nir2 enough skilled electricians and plumpers from the
noninmnate 13bor markete RicCk2ttSy Re 332-336. Correctional
Industries in 1979 and early 1930 had inadeguats financial
r2cordkeeping and managamnents Making it oractically i1mpossible to
determine the actual financial status of Correction3al Industries
at any given timee.e Delaneys Re. 401-41le Correctional Industries
had peen established by the general assembly in 1977 as a self-
supdorting business enterprise to employ prison inmates In a3
vériety of 3ctiviti2sey one Of WHhICHh wWasS CONStrucCtione Deléneyv
Re 41Je¢ Althougn the general assambly had provided 1t witn cash
spending 3utnoritys the stat2 controller testifieds Correctional

Industriés had never bean successful enougn at i1ts business
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activitiés to earn sufficient ravanues to spend its entire cash
appropriatione Stroups Re 506. If Correctional Industries ran
out of funds in its revolving accounty the state controller would
refuse to issue warrants to pay suppliersy resulting in unpaid
vandors who would not do business with Correctional Industriese
The pbusinass activitiesy including constructions could not con-
tinue without a subslidye At the end of the fiscal year on June
33+ 1950y Correctional Industries as @ whole had a casn deficit
of $8009000e Delan2ys Re 377-579.

Compounding th2 problem was the fact that the division's
poor financial records made it impossidble to determine the full
magnitude of the financial prodlem until almost two montns after
the end of th=2 fiscal yeare As early as January or February of
1983 3n int2rn3l team In the Dedartment of Corrections attempted
to investigat2 possible financial problems arising from the
prison construction projectse After consulting with James
Stroupy then deputy state controller assignad to investigate tnis
problams thn=2 Department of Corrections and Mre Stroup concluded
tnat Correctional Industrigs could finisn the fiscal year within
1ts Dudjete Delancysy Re 4J1-4115 Stroups Re 495-497 Continual
strutiny of tne problem by the Corrections Dejartment and Mre
Stroup later rev2alad that the March estimate was 1naccurate as a
for2cast ani over-estimited the effectivenass of available

cost-cutting measur2se Stroupsy Re 494-504.
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B8y :May 22s 1980 when the Governor was advised of these
prodlamse it was known that a significant underfunding problem
existade The summer was spent by representatives from the Cor-
ractions O2partmant and outside management advisors appointed by
the Govarnory anilyzing and reanalyzing the financial records to
deta2rmine how much money was actu3ally necessary to make up the
cash flow deficit for the 1980 fiscal y2ar and to enable Correc-
tional Industries to complete the prison cCconstruction projectse
Tne cnanging figures were finalized on August 2%y 1980y two days
ba2for2 the transfzar was formally authorized by the Governore
Jelan2ys Re 366-373.

Wherever the fault lay for the financial oroblems threaten-
iny to close Correctional Industriesy Detween M3y ana August of
1933 tn2 Governor found nimself facing the alternatives of: 1)
finding additional funds or 2) clasing down Correctional Indus-
tri2sey and tnareoy halting the construction of Vew Closee Suffi-
cient reversions were i1dentified by the end of the fiscal year to
fund tn= Department of Corrections shortfalle Jte exe e The
attorney genaral was consulted and he advised the Governor that
he nad statutory 3authority to make these transfers between appro-
pPriationse MacFarlaney Re 464-465s Defe 2xe 15« The Joint 3ud-
g2t Committee nad been advised of the possible use of transfers
and had not objectede Lamne Re 133-134s In fact not until after

the transfers had been completed did any mempber of the general
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assambly -object to that executive measuree Lamms Re 137,

The Governor testified tnat he saw no need to call the gen-
er3)l assembly back into special s2ssion bacause ha felt he had
legislative support to complete the new pPrisonss. Lamms Ke
138-13%« The alternativa of shutting down construction of New
Close meant the state would have to run both 01d Max and Nz2w Max
s2curity prison without sufficient fundsy and that alternativey
testified Governor Lamms "wds about as close to unthinkavle as

you C3an COom2e" LamMmy Re 139%.

2« The transfers in May of 1932.

J1 May 14y 1982y at the recommend3ation of State Controller
Jam2s Stroup and of Lee wWhitey 2ex2cutive director of the Cffice
of State Planninj and Budgetings Governor Lamm aporoved transfers
Detwe2n appronriations to different departmnants totaling
5191774432 in general fund moneysy and 3194924219 in casn spend-
INg autnoritye3/ Joint exhibit IVe The general funo moneys were
transferrea from anticipated reversions idaentified and agreed to
Oy th2 departments losinj the mon2ye4/ CTash sp2nding authority
(Put not the zasn) was transfarred from agancies wnhich had not
raised enough c3ash to oe able to use their full spenaing author-
ltye Strounsy Re 516-537.

By far the largest portion of the transfers wads used to
cure2 a shortfall in appropriations for nersonal serviceses wWith-
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out tha transfer from reversions in other budget itemsy the state
facad laying off almost 500 state employees for the last month of
the fiscal years only to rehire them on July ls 1982y the start
of tha new fiscal yedare Jte exe IVe Defe exe 276

Lee Whites who in 1982 wses executive director of tne State
Jffic2 of Planning and Budgetinge testified that transfers were
nacassary to correct a substantial shortfall in appropriations
available for parsonal services i1n various state departmentse.
This shortfall w3s causz2dy stated Mre Whitesy by supplemental
appropriations bills enacted in the spring of 1982 by the general
ass2mdly wnich had tne effect of reducing approdriations below
the level nec2ssiary to fund parsonal services as required by
statutory and constitutional provisions of lawe Despite contin-
u2d warnings fromn tne execurive Dranch that personal
sarvicas-ra2lated aporopriations already were insufficienty the
g2na2ral assambly enacted HeB3e 1261 1n April of 1982y effecting
an adlitional 32 million negdative supplemental from monsys avail-
able in the central pots for personal services-related appropria-
tionse3>/ with virtually no tin2 left 1n tne fiscal year to
accomnlisn further personal services savingss the executive
brancn faced only two alternatives: lay off a large numoer of
state employees for the remainder of the fiscal year or transfer
fron reversions 1n other 1tams Iin the stat2 budjete WNites Re

521-6519"Jte 2xe IVe DNefe axe 239 249 259 269 27 and 31
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A much smaller portion of the general fund moneys involved
in th2 May 1982 decisions $300+000s was transferred to the appro-
priation previously made for the Governor's office. Jte exe IVe
At trialy Governor Lamm testified that this mon2y was essential
to ke2p the Office of the Governor operating through the fiscal
y2ar after it nad been deliberately under-funded by the general
assambly for political reasonse Lammy Re 142-144e This
underfunding of the appropriation for his personal staff had
occurrzd annually since his decision in the spring of 1979 to
v2td 3 controvegrsial bill concerning annexation in Colorado
Springse The Governor testificd that prior to his decision to
vatd tnis Dilly a member of the gyeneral assembly personally
threatened to cut the budget of the Governor's office 1f he
vatoed the bille The Governor ignored this warnings and the Long
vill appropriatijon for his office for fiscal year 1979-1980 w3s
~slashed substantially from his requeste Thne 1973-50 Lony Bil]
appropriation than became the DAas2 upon which future budygets were
determined by the general assemblys resulting in an annual fund-
1Ny prodlam w~hich 110 1982 reguired additional moneys to continue
the office 3t the same level Governor Lanm inherited from his
predecessore Lammy Re 142-144.

John Lays the Governor's former chief of staffs testified
that prior to the gubernatorial veatd in 1979 the general

assamdly¥s aporopriation for tne Governor's office varied only
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slightly (from the Governor®s requeste In the budget for 1979-80,
that situation changad dramatically whens following the contro-

versial vetos the appropriation cut $275+000 from the Governor's
raquaste Although some funds wera later restoreds the result was
a substantial reduction in the base amount used for the determi-
nation of the Governor's office budget for future yearss includ-
ing 1381-82e Lays Re 559-575e Def. exe 20 and 31« The transfer
of $300,000 to the Governor's office was essential to fund con-

tinued operation of the Govarnor's personal staff through the end

of thea 1932 fiscadl yeare

3. Expenditure of the Chevron fundse

dn July 27y 1981 the United States Da2partment of Energy
entared iNto a proposed consent order with Standard Oil Company
of Catifornia ("Chevron™) to settle litigation over Chevron's
compliance with federal petroleum price and allocation statutes
and r2gulationse Under the consent order Chevron agreed to pay
$25 million to stat2ss territories and the District of Columbiao
In which Chavron market2d certain petroleun productsSe Jte €Xe
VIie

Jnder the terms of the consent order Colorado was i1nformed
that it was entitled + 3lonj with other statesy to 3 percentage
of the fund as specified in th2 ordere To qualify for its share

of $3059330 C0lorados under the terms of the consent ordery was
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required ito submit a plan to insure that the funds would be used
to benefit consumers of adesignated petroleum productse One of
the approved uses was for energy conservation or enerqgy research
officese

On September 29y 1981 the Office of State Planning and Bud-
g2ting submitted 3 proposed plan which subsaguently was approved
by th2 UeSe Department of Enerjye Jte exe VIII and IXe The con-
sent order decame finale (hevron sent the stat2 a check for
$3054+783 (including interest)e As certified in advance by the
f fic2 of State Planning and Budgetings the Chevron funds were
axpznded to support activities of the Colorado Jffice of Eneray
Conservatione The Chevron funds were expended by the executive
dDraach without a legislative apprdpriation sinc2 they were custo-
aial or federal funds raceived under the terms and conditions of
3 fa2d2r3l administrativa consent ordere Stroups Re 537-539.

.Jto 2xe VIIy X and Defe ©xe 19

SUMMARY OF ARGUMENT

le The trial court erred in holding the transfer stat-
utes unconstitutionale.

2¢ The Govarnor has inherent constitutional authority to
m3ke the challenged transfersee.

3 nwhetha2r authorized by legislative dzlegation or Dy

1nherant exacutive powers the challenged transfers were lawfule
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4« The trial court erred in dismissing defendant's first
countarclaime

Se HWhere defendants presanted evidence that the general
assambly arbitrarily cut the Governor's budgets the trial court
errad in dismissing the second counterclain for failure to

present a prima facie casee.

ARGUMENT

THE TRIAL COuURT ERREDL IN HOLDING THE TRANS-
FER STATUTES UNCONSTITUTIONAL.

A. Executive transfar authority 1s recog-
niz2d by express statutory provisions which
the tri1al court erronaously ruled uncon-
stitutionale.

The general assambly has recognized 0road executive author-
ity to make transfers between aopropriations in two general stat-
uteses5/ Tha responsibilities 0of th2 division of budgeting in the
office of state planning and budgeting include assisting the Gov-
&€rnor in his responsibility to administer the executive budgetes
One specific duty is as follows:

Review for tne Governor all transfers

batwz2en appropriations 3and all work pro-

grams recommenda2d by the controllere.
CeReSe 1973¢ 24-37-405(1)(K)a Tn2 powers and duties of the state
controller include:
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. To recommend transfers between appropria-
tions under the provisions of Taws to
become effective upon approval by the Gov-
2rnore
CeReSe 1973y 24-30-201(1)(b)e These twd statutas will be
referred to collectively as the "transfer statuteses”

The Governor also has cartain transfer powers whicnh are
inherant in his constitutional responsidbilities for managing the
state budget (see the discussion in Argument Ily infrae)e HOw-
avers tne lawfulness of the challanged traasfers need not rest on
an 3analysis of the limits of the Governor's inherent constitu-
tional transfer authority bDecauses in the a3above-guoted statutes
the ga2n2ral assendbly has expressly authorized these transferse

Tne trial court resolved the lawfulness of the challenged
transfers by concluding that the transfer statutes were an uncon-
stitutional delagation of a leyislative functione Ra 570-572.

H2 declined to discuss what typ2s of transfers might be constitu-
tionally or statutorily authorizedsy viewing the adoption of such
criteri3d to be a legislative functione Re 572

The effact of this decision is to preempt the legislative
role Dy repealing statutes that have existad for over 40 vyearsy
Statutes which the legislature itself has been unadble or unwill-
1Nng to change through the normal democratic processese The Gov-
ernor and other executive branch defendants submit that the
Court's holding erroneously apcli2s the applicable principles of

the s2paration of powers anid dramatically changes the existing
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palance between the legislative and executive powerse The trial
court properly snould have declinad the legislature's invitation
to enter into a political dispute between the other two branches

of govarnmente

Be The general assembly lacks standing to
challenge the constitutionality of statutes
which it enacted into law and nas the power
to r2peale.

To have standing to challenge the constitutionality of a

state statute, 3 party must be personally adversely affected by

the particular constitutional dafa2ct assa2rtede. UVileo _ve_ Soard_of

Regents _of the Jniversity of Cclorados 196 Colos 2169 590 Pe2d

486 (1978)y certe denied 441 UeSe 927; Read _ve Dolane 195 Coloe

133y 577 Pe2d 284 (1978); Peonl2 ve 3lu2y 190 Coloe 959y 544 Pe2d
385 (1975)s. Articla III of the Colorado Constitutions which
estabplishes the separation of pow2rs among the three branches of
governments precludes a3 court fron determining an 1ssue where the
st3nding doctrine is not satisfiede Wimoerly ve Ettenberge 194
Coloe 1639 570 Pe2d 535 (1977).

These consolidated cases were brought in the name of the
Colorado General Assemdly as plaintiffe7/ Throughout the course
of this litigations the executive branch dafendants have asserted

that the gen=ral assembly does not have standing to attack tne

constitutionality of statut2s which it 2nactedy» and which 1t has
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the poweE to 3amend or repeals Arte Vo sece 1 of the Colorado
Constitution vests the legislative power of the state in the gen-
eral assembly subject to the check of the gubernatorial vetoe.
There can b2 no adverse injury sufficient to confer standing
where tne challenged statutes were enacted by the party now
attacking theme

Appallants ar2 not aware of any precedent for the legis-
lature to attack the constitution3lity of its own statutese The
closast analogy exists in federal cases where individual legis-
1ators nave filad suits to attempt to circumvent the political
process and have tne courts determine matters which are rignt-
fully settled on the floor of the legislatures Under such cir-
cumstancesy C3urts have refused to hear those i1ssuess r=2lying on
such varyinj grounds as standinje ripenasss political guestion
and s2par3acion of powerse See Ri2gle ve Fa2deral Open Market

Committoey 656 Fe2d B73 (DeCe Cire 1981); Goldwater ve. Cartery

——— . —— — - —

617 Fe2d 597 (DoCo Cll'o)' J_Ud e V3Cer 444 JeSe 995 (1979);

Edwards ve Carters 580 Fe2d 1055 (Dele Cire)e co2rte denieod 436

UeSe 307 (1978); Harrington ve Bushs 553 Fe2d 190 (DeCes Cire

1977)e Se2 alsor Mcoowany Conqgressmen_in Court: The New

Plaintiffss 15 Gae Le Rave 241 (1981)e8/
By ruling'favoraoly on th2 Jeneral assembly's claim that
the transfer statutes are unconstitutionals the trial court

3ssum2d the legislative role of rapealing statutese If the gen-



eral 3sseémbly believes that the transfer statutes confer an over-
ly broad grant of powerss i1t has the power to repeal that grant
or to make it more specifice The encroachment of the judicial
branch into this legislative proc2ss is the very danger which the
standing doctrine exists to prevente See Wimberly ve _Ettenbergr

suprae«9/

Ce The statutes which authorize executive
transfers are constitutionale.

The aistrict court concluded that the challenged transfer
statutes impermissibly delegated the legislative function of
appropriation and therefore were invalide Re 570-572e The trial
court thereby attempted to solve 3 very difficult problem of
defining the separation of powers Dy erecting a rijidy artificial
poundary between tne legislative and executiv2 branchese This
result has the virtue of easy applicationy but overlooks botnh the
facts presented to th2 court and the apolicable prainciples of
Tawe

The powa2rs of each brancn of government are functionally
identifiables but they are not "hermetically" sealed from one
anothare leNseSe ve Chadnay 103 SeCte 2764y 2784 (1983). In

—— it - —————— — ——— — —

MacManus_ve Lovesy 177 Coloe 218+ 499 Pe2d 509 (1972) this court

r2cognized that issu2s concarning separation of powars cannot be

viewed in terms of black or whitee Justice Groves stated for the
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court: .

The Colorado Constitution marely states in
effect that the legislature cannot exercise
ex2cutive or judicial power; that the
executive cannot eaxarcise lagislative or
judicial power; and that the judiciary can-
not exercise exacutive or legislative
poware It does not prescribe 2xact limits
of the respective pow2rse The dividing
lines batween the respective powers are
often in crepuscular zoness ands thereforey
delineation thereof usually should be on a
c3se-by-cas2 basise State ex rele Meyer ve

185 NebDe 4909 176 Neweld 920 (1970).
179 Coloe at 221« In contrast to this statement of the laws the
trial court obviously falt tnat tne particular circumstances of
the cnallenjed transfers were 1rralevant to whether executive
transfers were ever valid as as matter of laweld/

Every statute 1s presumed cdastitutional unless proven
b2yond 3 reasonadble doubt to be unconstitutionally i1nvalide
Lujap_ve Colorado State 5d. _of Educations 649 Pe2d 100% (Colo.
1982)« As does any party whicn attacks the constitutionality of
3 statutees tne ganeral assembly has the burden to establish 1nva-
lidity beyond a reasonadle doubte See 2e.Ger COlOrado Auto_andg

Truck wWreckers Assoce ve. Depte. Of Revenues 618 Pe2d 646 (Colo.
The gistrict court was troubdled by th2 nossibility that the
challenged transfer statutes d-=legated to the executive branch
some portion of the yeneral 3ssemdly's power to appropriate state
monayse Sucn a delaygation 1s contemplateds howevery by Coloe.
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Conste arfite Vo S2Ce 339 which states:

No moneys in the state treasury shall pe
gisbursed therefrom by the treasurer except
upon appropriations made by lawsy or_other-

{2mpohasis added)e.

The fact tnat one branch may exercise some powers ordinar-
ily exercised by another branch does not constitute a violation
of the separation of powerse This court has had occasion previ-
ously to refer to the observations of James Madison in the
Feder3list Noe 47 and conclude that "a relaxation of a rigid
s2paration of pow2rsy and an overlapping of the various func-

tionse was indeed necessary for a workabla jovernmental schemees"

8il1 1G73s 189 Coloe ly 536 Pe2d3 308y 318 (1975)e The court

there quoted from Je Storys I Commentarias on _the Constitution_of

the United Statese 393 (5th ede 1831) that separation of powers

"Joes not mean that the brancnes must be kept "wholly and entirely
separat2 and JistinCteess™™y rather:

Thz true meanini 1Ss th3t the whole power
of one of these degartments should not be
exercised by the same hands which possess
the whole power of 2ither of the other
departments; and that such exercise of the
whole would subvert the principles of a
free constitutione

536 Pe2d at 318 (emphasis deleteds)

The challenged transfer statutes do not delegate to the

Sovarnor tha whole of the appronriation powere Nor do the cir-

_29-



cumstances of the transfers considered in this case suggest that
the Governor nhas attempted to exercise the whole of the approori-
ation powere Where the general assembly disagrees with executive
expanditures in one fiscal yeary it has the powser to make adjust-
ments in the next budget cycle.

The error i1n the trial court's reasoning is the assumption
that the powers of the different branches may never overlape As
a conseguencey the court fail2d tdo consider that this delegation
plays an extremely important role in allowing government to func-
tion with & part-timne legislature and a budget prepared and

adont2d over a year before it 1s completely expandede

Je Statutory transfer authority is a
lagislative means to provide for flexibil-
ity in budgjet manajemente
Co210e ZONstes arte Xy S2Ce 16 pronioits the general assem-
bly from incurring a deficit obligation extending peyond a par-

ticular fiscal yeare. The executive branch has 3 coequal consti-

tutional responsidility to 3avoid a deficit by insuring that

[

appropriations which exceed revenues ar2 not expendede e 2eJe

[«

In_re Priority of Leyislative Appropriationss 19 Colo« 53y 34 P.

277 (1393)s The history of thae statutory language authorizing
executive transfers strongly supports the conclusion that the
statutes were eniycted to facilitate flexibla and responsible man-

ajement of th2 budget within the constitutional requirement that
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overall expenditures must not exceed available revenuesell/

The statutory languaye wnich now 3uthorizes the controller
td recommend transfers between appropriations with the approval
of thz Governare first appear=2a in the Administrative Coae of
19419 3 major reorganization of state governmente Language iden-
tical to that now contadined in CeReSe 13739 24-30-201(1) (b) was
included among the powers of tne division of budgetings part of
the statutory executive departmant established in 134le 1941
Co10e Sesse Laws Che 29 S2Ce 129 pPe 54

A separate provision of the Administrative Code of 194l
explicitly authorizad the Govarnor to transfer money from the
"coatingent and incidental funi" of any departm2nt with a surplus
in that funde to any othar depsrtment having a deficit in 1ts
contingant and i1ncidental funde 1941 Coloe SesSe Laws CNe 29
s2Ce 1lly ppe S51-52. Yet anothar provision of the same bill
reegnactad provisions of law dating back to 1933 with amendments
Jiving the Sovernor authority to 2stablish apbpropriation reserves
tn th2 vari1ous departments and to transfer such reserves in order
to> provida flexioility to meet a2m2rgencies ari1sing during the
fiscal yeare 1941 C0loe Sesse Laws Che 29 seCe 1Ty ppe 569 S57.
Tais 3ddition3l transfer authority now appears i1n substantially
the same languag2 3t LeReSe 13739 24-30-205.

The Administrative Cole of 1941 was controversial lagis-

Tations judging from th2 front Dage news it mad2 in Oenver news-
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paperse .The issue of the Governor's transfer authority was dis-
putede An amendment was offered and defeateds which would have
eliminated execﬁtive authority to transfer surplus appropriations
Da2twe2n departmentse Rocky Mountain_ Newse March 24y 19419 pe 2e
Eventually the authority to recommend transfers between
appropriations was included amony the powers of the state con-
trollare 1947 Coloe Sesse Laws che 1189 pe 222 The review
function of the office of state planning and budgeting was
2nact2d latere See 1975 Coloe Sesse Laws Che 349 s2Ce 479 Do
307« In 1963+ the l2gisliature deleted the language which
expressly authorized the Governor to transfer surpluses petween
tne conting=2nt and 1ncidental funds of different departmentse
1963 iolo. Sesse Laws Che 324y ScCe 39 at 122 The legislative
Nistory of this 1953 measure sujgasts that the lanjuage w3as
deleted tec3use it was viewed as redundant and unnecessary since
3uthority to recommend transfars w~ith the Governor's approval
exlsted und=2r the controller's statutory ra2sponsibilitiesel2/
Transfer i1ssu2s are not novel to the currant administra-
tione In a 1968 opinion to th: Joint Budget Committee of the
general assemblys Attorney General Duke Dunbar opined that the
state controller had statutdory authority to employ transfers to
1ncre3ase2 a specific appropriation sum for a specific project.
Tne g2naral assanbly could pronidit such transfarsy ne suagestedy

by repealing th2a authorizing statutes then (eReSe 1953y 3-3-1(1)
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{now C.Rts. 1973+ 24-30-201(1)(b))e See Attorney General Opinion
Noe 58-42399 August 12y 1968« Re 150-153.

In recent general appropriation billse the general assembly
nas continued to rely upon executive discration to identify sur-
plus 3ppropriations (reversions) made to one exacutive department
for transfer to other departments when an appropriation proves
insufficiente For examplay @ 1981 supplemental appropriation
n2asuree Senate LiI1] Noe 435+ expressly conditioned a general
fund aporopriation of $750,000 to Correctional Industriess as

follows:
THESE MINEYS SHALL 3t QUT OF MONEYS PREVI-
OUSLY APPROPRIATED FRIOM THE GENERAL FUND,
WAICA MONEYS ARE REVERTING TO THE GENERAL
FUND AT THE CLOSE OF THE FISCAL YEAR,
EXCEPT THAT SJCH FUNDS SHALL BE AVAILABLE
ONLY TO THE EXTENT THAT REVERSIONS EXCEED
$5950092300.

1961 0104 SessSe Laws che 09 pe 126e The general assemblys
tnereopy employed 3 note in the appropriation bill td direct the
exe@futive branch to make transfars from other departmental appro-
priations to Corra2ctional Industriese.

Tne Coltorado Lonstitution prohibits the enactment of sSub-
stantive legislation in an appropriation bille.e 5See eege Anderson
Ve Lanmy 195 Coloe 437y 579 Pecd 6520 (1378)e This note to SeBe
185 demonstrates leqislativa acknowledgement that the executive

Oranch does have authority to transfer among aporopriations mage

to diffarent departnentss and that 3uthority must arise elsewhere
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than in the appropriation bille.

Ee The challenged transfer statutes dele-
gate broad transfer authority to the Gover-
Nnore
It is 2apparent from even a cursory reading of the chal-
1a2nyged transfer statutesy gquoted in argument Iy section A aboves
that tha2 express statutory langyuage encompasses each of the
transfers challenged in this lawsuite To datesy the legislature
nas not limitad the type or amount of transfers "between appro-
Jriations” which the Govarnor 15 3uthorized to 3approve upon
recannenﬂatiow by tne controller. The general assembly did not
dispute at trial that each of the challenged transfers was in
fact reviewed by the office of state planning ang budgetingy
racomnend=d by the state controllar and approved by the Governory
all as required by the transfer statutese.
| This is not to says howeversy that the power of th2 Governor
t2> transfer aoprobriations is unlimited. It is significant to
uniderstand tnat all of the challenged transfers involved trans-
fa2rs between aporopriAations previously approved by the generagl
ass2maly for 2xisting progr3amse. MNone of the cn3allenged transfers
iﬁvolved ex2cutive creation of spending authority for 8 program
not funded previously by th2 legislatura2e None had the effect of
increasing the over3sll level of aopropriations enacted by the
j2neral 5ssenbly 1n the state budget for the fiscal yeare. This
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case does not reguire that the court speculate as to what limits
might be placed upon the Governor by tne state constitution or by
the general assembly's statutory delegatione
One of the general assembly's witnessess Robert Moorey
staff director for the Joint Budget Committees acknowledged that
some type of executive transfers between appropriations is neces-~
sary to manag2a th2 budjete Mre Moore's quarrel was with the size
of the amounts transferred 2nd the fact that transfers were made
betwe2n departma2nts or for what n2 termed different "purposese"
Re 291-295.
In response to 3 question from the court about the types of
executive transfers he viewed 35 3ppropriadatey Mre Moore replied:
I think it's necessary for the State to be
able to have the flexibility to transfer
small amounts of mon=2ye I don't think you
can hit your appropriation exactly on the
nose Within your agyencye

Re 294,

If tha constitutional defect in the transfer statutes 1S
that th2 Governor is thereby permitted to 1ncrease spendinyg ahove
tne leval of a spacific appropriation set Dy the general assem-
Dlys then coes that violation not occur reygardless of the amount
transferred or the fact that the transfer 1s between appropria-
tions made to the same department? The paradoxical aspect of the

trial court's decision is that the judge strikes down the trans-

fer statutes as unconstitutionals but then suggasts that the
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legislature could delegate "relatively insignificant transfers”
to the executivee Re 572 Perhaps the general assembly might
limit the scope of the delegation to protect Mre Moore's con-
cernsy but it does not follow that the court must void the stat-
ute bacause the general assembly has failed to exercise such

restrainte

II.

THE GOVERNOR HAS INHERENT CONSTITUTIONAL

AUTHORITY TO MAKE THE CHALLENGED TRANS-

FERSaee

Appellants argued throughout this lawsuit that even in the

absance of the transfer statutesy the inherent constitutional
authority of the Governor to administer the budgets oOnce 3pDro-
priatad, makes the challenged transfers lawfule This argument
was largely ignored by the trial courty perhaps because the court
~as not comfortable with the Madisonian concept that powers among
the different branches of governmant must overlap to make govern-
ment wOorkablee

When the Governor actse he is presumptively exercising the

power delagated to him by the state constitutione See IeNeSe. ve

Chadhas suprae. In Anderson_ve Lamme supras this court discussed

the constitutional executive 3authority as follows:

In order to fulfill this duty to faithfully
- execute the lawss the executive has the



< authority to administer the funds appropri-
ated by the legislature for programs
enacted by the legislaturee.
579 Pe2d at 623« This court has not previously had occasion to
apply this principle to executive transfers between appropria-
tionse Other jurisdictionss howevers have concluded that such
transfers are part of the inherent executive authoritye It w3as
these cases that the district court declined to followe
The Supreme Court of North Carolina upheld the constitu-
tional authority of the executive to approve transfers between
line item aopropriations 3as inherent in the executive authority
to administer the budagete Advisory Opinion_In Re_Separation_of

POwersy 295 SeEe2d 589 (Nels 19832)e Since 1929 North Carolina

had had a statute (5eSe 143-23) which provided in pertinent part:
Transfers or chang2s as between obj2cts and
items in the budget of any departmanty
institution or other spending agencyes may
be made at the request in writing of the
head of such departments institution or
other spending agency by the Director of
the Budgete :

In 1981e the legislature amended tnat statute to provige
that no transfer could be made which exceeded ten percent of tnhe
total aopropriation for a p3articular "program line item" for the
fiscal years unless prior 3pproval were obtained from a desig-
nated legislative committees The court held that this legis-

lative condition on transfers was an impermissible intrusion on

the executive powar td Make transferse 295 SeEa2d at 594%.
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Thé Louisiana Court of Appeals has recognized that it was
common practice for state agencies there to transfer funds
between line items to solve problams of deficits and surplusese
It concluded that an agency's use of funds transferred from a
different line item did not violate the state constitutional
requirement that funds be appropriateds Bussie ve McKeithens 259
Soe 2d 345 (Lae Appe 1972)e

In State ex_rels Schneider v. Bennetts 219 Kane 285y 547
Peld 785 (L975) (Schneider I) the Kansas Supreme Court determined
that th2 power of a state agency to transfar funds from one item

to another within that agency's appropriation is essentially an

executive power which 1s not subj2ct to control by a legisiative

bodye In a later related casey the Kansas court reaffirmed this
principle and carved out a limited exceot{on for matters of par-
ticular l=gislative concerne 5State ex rele Schneider v. Zennatts
222 Kane 1l 564 Pe2d 1231 (1977) (Schneider Il)e The central
question presanted by the Kansas cases was the extent to which
the 12gislature could interfere with inherent executive authority
to make transferse The delegation there was one from the legis-
l1atur2 as a whole t5 3 legislativ2 committee, rather than a dele-
g3tion to the executive branch.

In the decision belowy the trial court erroneously relied
on Schneider Iy even though a close reacding demonstrates that the

case supports the Governor®s positione Schneider I held that
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transfers between line items within one ajency's program were
essentially executive in nature and could not be subjected to the
control of 3 legislative finance council without violating the
saparation of powerse 547 Ps2d at 797« Neither case considered
whathar the l2gislature could enact a statute which expressly
authori1zed the executive branch to make transferse Consequently
those casas cannot be read to preclude the possibility of such a
statutesl3

The other cases relied upon by the district court simply
are not applicabl2 to the circumstances of this casee In wWallace

Ve _3akers 335 So. 2d 156 (Alae. 1976) th2 court neld 1n 3 one page
decisionvtnat evan in an emergency the Governor could not appro-
priate public funds for 2d1ucation by exacutive order when the
l2j1slature nad adjournad without passing 3an appropriation bille
That case did not 1nvolve a transfer of funds between appropria-
tion itemse The court quite properly held that the Governor
could not spend state funds where the legislature had failed to
pass any appropriation for the purpose for which the funds were
spente

The Illinois case of County of Cook_ve_ fyilvies 50 Ill. 2d
3739 2897 NeEe2d 224 (1972) 4id involve a transfar issues but one
that 3rose under circumstances quite distinguishable from those

In this appeale Th2re 3 county sued for paymnent of welfare

moneys flUnded Dy state appropriationse The state had appropri- -
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ated insufficient moneys to fund fully all the welfare progjrams
established by state and federal requirementse A state statute
permittad the Governor to reapportion appropriations among the
various welfare programs as requirede Accordinglys money was
transferred from the General Assistance Appropriation to the
federally-matched Aid to Families with Oependent Children Funde

As a consequence of this transfer Cook County was paid an
amount from the General Assistanc2 Fund which w2s i1nsufficient to
meet the reqguirements of tn2 stat2 Public Aid Codes resulting in
3 proposed reduction of 60 percent in all county welfare checks
issued for the month of Novembere Cook County brought suit
3lleging that the statuts authorizinj executive reapportidonment
of funds amnny welfare appropriations was an unconstitutional
delag3ation of legislative power td the exacutiva2 branche

The court agreed with Cook Countye It concluded that the
only way in whicn moneys aporopriated for one welfare projram
could be used for another program would occur if the legislature
duly passed an apdropri3tion 3ct making the changee. Delegating
the authority to th2 executive to determine on the basis of needy
$s3i1d th2 courty "would frustrate the clear legislative intent to
appropriate accordingj to the fiscal requirements of each specific
OrOJram eeee" 280 NaFe2ad a3t 227.

In the circumstances oresanted by this apoeal it is not

disputed” that all the funds transferred by the Governor were
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monays ndt _needed to carry out existing programss ieeey moOneys
which otherwise would have reverted to the general funde Unlike
the situation Cook County facedy no Colorado program was deprived
of funds necessary to carry out legal requirementse The danger

of frustrating legislative intent is not the concern here that it

was 1n th2 Cook _County decisione

375 M35Se 8279 375 Nefe22d 1217 (1378) which disapproves trans-
ferse The bdbroad language is dicta concerned with the dangers of
frustrating legislative i1ntent to fund competing social programss
376 Netel2d 3t 12229 ne2e Additional language in that case states
under some CircumstancesSy Such 3s when a revenue deficiency
Ooccurse 375 NeEoe2d at 1226e The case does not involve the issue
of tha validity of 3 legislative delegation of transfer author-
‘ity- Moreoavers under Massachusetts 1aw tnat osinions like all
"opinions of the justicess”™ is only advisorye It 1s not stare
deci1Sis even in future cases decided by tha Massachusetts Supreme

-—— -

Judicial Courte Commonwealth ve Weloskys 276 M3sse 393y 400

- — - —— ——— —————————— . S

(1931); Lincoln_ve Secretary_of_the_Commonws2althy 326 Masse 313

——— ———— ————— ——— — T —— — ——— ——— —— — Y~ ———— - —— - ——— —

(1950).
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. II1l.
WHETHER AUTHORIZED 8Y LEGISLATIVE DELEGA-
TION OR BY INHERENT EXECUTIVE POWERy THE
CHALLENGED TRANSFERS WERE LAWFULe

The proposition that the power of appropriation is inher-
ently a legislative power is not in dispute in this appeale The
cases cited by the trial court (Re 567) concerning the plenary
natur2 of this power and the limited definition of an appropria-
tion are of limited valuey howevere Both cases were decided long
before the 1974 amendment to sece 33 of arte V of the Colorado
Constitution which added tanguage providing that moneys in the
stote treasury could be disbursed by appropriations "or as other-
wise Authorized Dy law eeee”™ 1974 Coloe Sesse Laws 3t 450.

The decision of the trial judge reflacts his conclusion
that a3 line must be drawn which requires thnat no change be made
1n 3 line i1tem 3ppropriation without a new legislative appropria-
tione In a state which has a legislature which sits only part of
the year tnis decision makes practical Jovarnment unworkables
Robert Moores staff director fcr tne Joint Budget Committeey
recognized this 1mpracticality in his own testimony concerning
the need to make at least some transferse Re 249, See argument
lefey suprae Governor Lamm testified that in nis view the only
alternatives to the use of exacutive transfers between appropria-
tions inva total budjet of 2 1/2 to 3 billion dollars woula be a
full-time legislatures or a series of special legislative ses-
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Si01se Lamme Re 123+ 145

The idea that the executive may neversy under any circum-
stancasy spend more than the amount specified in a particular
line item appropriation has been rejected in the jurisdictions
cited abovees The corollarys that the governor may never spend
less than the specific line item appropriationy was rej2cted in
the Massachusetts case relied upon in support of the trial
court's decisione Opinion _of the Justices to_the 5senates suprae

The more serious question posed by this appeal iss did the
challenged transfers pose a substantial interference with the
legislative power of appropriatione The answer isy of course
note None of these transfers resulted in an increase in the
overall lev2l of apgpropriations enacted in the state budget for
the fiscal ye3re INor were 3any legislative programs frustrated by
the loss of fundss since tne transferred amounts would have re-
verted to the general funde Amounts were moved from one
legislatively approved purpose where they were not required to
another legislatively approved purpose which could not be accom-
plish2d without additional fundinge In no instance did the Gov-
ernor transfer funds to create 3 program for which no legislative
approoriation had been madee.

A recent Ohio case involved a question of legislative adele-
gation of authority to make executive transfers of appropriations

from one“fiscal year to anotnere The Supreme Court of Ohio con-
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cluded that such a broad delegation was permissibies without spe-

cific standardse concluding:

Wnen an appropriation i1s made for a spe-
cific years the general assembly implicitly
indicates an 1ntent to appropriate those
funds for the designated yeare The Con-
trolling Board can transfer those funds to
another year only if there is some indi-
catione implied or expresss oOf a legis-
lative intent to allow such actione Such

65 (198l)e (Emphasis suppliede.)

The Corra2ctions transfer provides the best example of how
an exacutive transfer may serve to advance a legislative purposes
not frustrate ite It was unredbutted at trial that the general
assembly was committed to complation of the New Close prison by

the schedulad completion datee The general assambly said as much

Lamn 3apoeal 1n 1350. Former Repne Leckers then cﬁairman of the
joint coOmmitt=2e designated by statute as the leq;slative author-
1ty 07 2rison constructions t2stified to tne urgency with which
Nis comnittee viewed the problem and his personal approval of the
use of executive transferse Governor Lamm testified to his
Celief that he hid lcqgisliative support for the use of transfers
aftar his meeting with the Joint Budget committees Ure Ricketts
pestifieg that tne Joint Buidger (lommittee wanted the prison con-
struction to continuey and that he concluded that the committee



viewed the matter as an "executive probleme" No objections were
raised by lagislators to the use of executive transfers to solve
this oroblem until! after the raversions had been identified and
the problem solved! The general assembly could have called
its21f into speci3l session as provided for by 3arte Vy sece 7 oOf
the Colorado Constitution if it thought this problem was solely a
T2gislative matters but it did not do SsOe

With the money made available by executive transfers Cor-
rectional Industries was able to continue as a viable enterprisey
satisfying tha lzgislative mandate to keep prison inmates
enployed 2nd completing New Clusa on schedule. Governor Lamm's
gecision to authorize transfers between appropriationss far from
frustrating legislative 1ntant, actually made possible the accom-
plisnment of legislative go3ls which otherwise would have been
tnwartede

As a proposition of constitutional laws nothing precludes
the g=2n2r3l assewbly from dalegyating authority to the executive
brancn to transfer between 3appropriationss 5o 1ong as this dele-
gation does not i1nclude the whole of the aporopriation powere
After reviewsing the constitutions of several states which haag
1a1d down the axiom of separation of powers in unqualified termsy
Jama2s Madison stated 1n the Felderalist Noe &47: "sT/here 1s not a
sindle instance 1n which the scveral departments have bD2en kept

absolutely separate and cistincte" The Federalist Paperssy at 246
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(Bantam Books Ince 1982).

Tne challenged transfers are lawful because the general
assembly has made that delegationes and the appropriate way to
restrict the delegation is by additional lagisl3atione In any
events the executive transfars which are specific3ally challenqged
in this lawsuit fall within the i1nherent executive power to man-
age tne stata budgety since none resulted in a frustration of
legislative intente The Governor argues not that he has unlim-
1ted authority to transfer between apprbpriation59 but that these
specific cnallenged transfers were necessary to perform nis con-

stitutional resnonsioilitieses

IVe
THE TRIAL COuURT ERREL IN DISM£SSING DEFEN-
OANT*S FIRST COUNTERCLAIM,

As their first counterclaims defendants allleyeda that the
gena2ral ass=2mbly's passage of a n2gativa supplemental reducing
the central pots appropriation by approximately $2 million witnh
only 3 guartar of the fiscal year lefty Constitutea an
1mpermissidle intrusion into th2 executive power to manage tne
bhdget oance appropriateds After trialy, the trial court ruleg
that defendants had failed to establish this counterclaime The
court held that the gen->ral assembly had tne power to make

supplamental appropriations and found no evidence that the 1982



supplemental appropriationss as a wholes impaired the functions
of the executive branche Re 572-573.
This ruling erred as a mattar of law and overlooked the

evidence of legislative interference presented by defendantse
Art IVy sece 2 of the Colorado Constitution vests the executive
power of the state in the govarnore Arte IIl of the constitution
prohibits the general assembly from exercising the powers of the
executivee In Anderson_ve Lamny supras this court found specific
instancas where the legislaturz hadl inta2rfared with the executive
branche Tha limits on the legislature were descriped as follows:

Thuses it follows that the general assembly

is not permitted to interfere with the

exacutiva's power to administer appropri-

ated funcse which includes the making of

specific staffing and resource allocation

gecisionse

In additions tha legislature may not attach

conditions to a general appropriation bill

which purport to reserve to the lagislature

powers of close supervision that are essen-

tially 2xecutive in cnaractere.
135 Coloe at 442.
the nh23art of the executive pow2r to managee At trial Mre. whites
former executive director of th2 Office of State Planning and
sdudgetingy testifiel that 1n 17232 the executive branch repeatedly
reguested additional funds to meet the legally-mandgated personal
sarvices expenses for which the central pots aporopriations were

madee This testimony establishad that instead of appropriating
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the requésted positive supplementals the general assembly actu-
ally 2nacted a negative supplemental of some $2 million in the
funds previously appropriateds Mre white further testified that
the tining of this measure at the last minute in the fiscal year
precluded tne usudl 3administrative cost-cutting measures. The
only 3lternativas available to executive administrators weres 1)
layoffs of 500 state employees for the last month of the fiscal
y23ary or 2) the transfer of funds and cash spending authority
from reversions elsewhere in tnhe budgete. UJnly because the Gover-
Nor exercis2d his legal authority to transfer betwesn aopropria-
tions w3as the executive able tu avert the crisis of mass layoffse
Now the ganeral assembly attacks that decision as outside the
Sovernor's authoritye The trial court errad in overlooking this
evidence of the impairment of the executivé function by the
leverage of last-minute budjet cutse In discussing the powers of
the executive to choose not to spend appropriated moneysy the
Massachusetts Supreme Judicial Court has made the following'
observations:

Ae Dbegin wWith the observation that tha
activity of spending noney 1s essentially
an exacutive taske

LK 2 I )

The executive branch is the organ of qgov-

ernmant chargyed with the responsibility ofy

and 1s normally the only branch capable ofy

having detailed and contemporaneous knowl-
- edge regarding spending decisionse
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376 NeEe2d at 1222 1223.

Defendants' claim is not that the general assembly must
always grant everything the executive seekse Unce the appropria-
tion has be=n madesy howavery and the executive has undertaken to
administer to that budgets the general assembly may not interfere
with those executive decisions and cut funds late in the fiscal
year over the objections of the branch best acquainted with

expanditurese.

Ve
AHERE DEFENDANTS PRESENTED EVIDENCE THAT
THE GENERAL ASSEMBLY ARBITRARILY CuUT THE
GIVERNJR*S 3UDGETy THE TRIAL CJURT ERRED IN
JDISMISSING THE SECOND COUNTERCLAIM FOR
FAILURE TO PRESENT A PRIMA FACIE CASEe.

Uefendants' sa2cond counterclaim alleges that as part of a
continuing course of actiony the general assemply arbitrarily
rafused to appropriate sufficient moneys for the Governor's
offica to permnit him to effectively carry out his executive
powerss thereby unconstitutionally encroaching upon the separa-
tion of pow2rse At the conclusion of defendant's c3se-in-chief
on 1ts counterclaimss the trial court concluded that no evidence
had been presented that the Governor's office was underfunded for
the fiscal year 1981-82 or its functions impair2de Re 553

Oefendants respectfully submit that the trial court's



ruling was error because it overlooked the testimony of Governor
Lamms supported by that of John Lays former chief of staffs that
nis budget was in fact underfunded to perform its functions and
that tnat underfunding was the direct result of an arbitrary bud-
get decision in 1979 based upon political retaliation for an
executive vetoe The trial court erred as a matter of law 1In
failing to permit the case to proceed and placing the burden upon
plaintiff to explain the reasonableness of its budget cutse

The grant of the plenary power of appropriation to the
legislature carries with it th: duty to exercise that power in a
rasnponsible mannere When the appropriadtion power is abused
against a coequal branch of governmentsy the balance of government
1s fundamentally weakena2d by that incursions Such an usurpation
of executive autnority occurred in 1979 when tna general assemply
Aarditrarily slasned the budjet of the governor's personnel office
staff in response to a gubernatorial veto. Even the threat that
sucn retali1ation would be attempted i1s an impermissible encroach-
ment upon executive authoritye

In The Federalists Number 48, “Madison 1dentified this dan-
ger as a matter of concern for 3 new nNations writing:

The lejislative department derives a
superiority In our governments from other
circumstanc2se Its constitutional powers
peing at once more extensive and less sus-
ceptidle of precise limitse 1t Ccan with the

greater facilitys nask under complicated
and indirect measuress the encroachments
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. which it makes on the coordinate depart-
mentse eee (A)s the legislative department
alone has access to the pockets of the
peoples and has in some Constitutions full
discretions and in 3ally a prevailing influ-
ence over the pecuniary rewards of those

————— ——— —— — —— ———— —

The_Fadaralist_Paperss supras at 251-252. (Emphasis addedes)

- —a— ——

Faced with a similar threat the judicial branch has recog-
nized a defa2nse based upon the constitutional principle of sepa-
ration of powerss the doctrine of inherent judicial powere In
Snith ve Millers 153 Coloe 35y 384 Pe2d 738 (1953)s county court
judges argued that they had innerent authority to fix the sal-
aries of court employeese The county commissioners replied that
their 12gislative power included discretion to set the salaries
of those employeese The Colorado Supreme lourt agreed with the
judges that Lolorado courts have inherent power to incur neces-
sary and reasonable expensese Those who control the purse have a
ministerial duty to pay those expansese An independent judiciary
regquires this rulee Most importants the decision held that the
burden is not on the courts to establish tnat their expenses are
r2asonanles Dut on the holder of the purse strings to demonstrate
that judicial expenses are arbitrary or unreasonables

The importance of an indspendent judiciary 1S no greater
than the necessity of an independent chief executives The per-

sonal staff of the 5Sovernor cannot arbitrarily be unaderfunded
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without an interference with ex2cutive authoritye Where defen-

dants presented evidence of a significant reduction in the budget
of tha Governor's own officesy the legislature then must be given
the burden to demonstrate affirmatively that the Governor?®s bud-

get request was unnecessary and unreadsonable.

CONCLUSION

—— ——— . ——— ————

These consolidated lawsuits have been presented by plain-
tiff general assemdly 1n terms of recovering its plenary power of
appropriation from executive usuroatione In facts these lawsuits
seek to extend legislative powar to areas recognized for the last
43 years 3s properly within the authority of the exacutive to
managa expenditure of the state budgete The trial court's deci-
51017 would establish a3 theoretical approach which makes the
everyday admninistration of Colorado state government unwWworkablee
That 3 legislature would ask the judicial branch to expand leqgis-
lativ2 power Iin this manner would have come as nNo surprise to
Madisone who oDserved in Federalist Noe_48: "The legislative
departmant is everywhere extending the sphere of i1ts activitys
and drawing all powar into its impetuous vortexe" The Federalist
Paperss supra at 250“%51'

For all the reasons stated aboves defendants pray this
court to revarse tho decision of the trial court and either dis-

miss th2 case for lack of stanaing or hold that th2 challenged
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transfers were lawfully mades Defendants furtner pray that this
court rule that they were entitled to judgment on their fist
couatarclaimn and remand on the second counterclaim with direc—-
tions that the trial proceed with plaintiff having the burden to
estaolish the reasonableness of its reductions in the budget of

the Gavernor's officee

- . - G e A . - e G S G A S R R D D R W G M D R D SR W e - D A W D - - e AP ATV WS -

1/ The general assembly had attempted previously to bring the
1s5Sue directly to this court for review by filing on or about
June 30y 1931y a petition asking this court to assume original
jurisdictione That petition was denied on July ly 19281 by order
of th2 courts en bance in Case Noe 81 SA 274.

2/ At that tim2s Correctional Industries had a construction
business serving as the contractor to build the New (Close Secur-
ity Facilitys complete dormitory renovation at the Fremont Cor-
rectional Facilitys do inmate service renovation at Fremont and
construct the minimum security facility at Riflees Re 317. The
New Close Facility was later named Shadow Mountain Correctional
Facilitye Re 318¢ In order to replace the facilities of the old
maximuin S2Curity prisons it was necessary to complete construc-
tion of these facilities as well as the new maximum security
prisone Rickettsy Re 341y 342. The statutory authority estab-
lisning Correctional Industries appears in arte 24 of title 17y
CeReSe 1973

3/ Tne transfer of g2neral fund moneys involved transfer of
poth money and the authority to spend ite The transfer of cash
spending autnority involved the transfer of spending authority
bztwean two agencies which were involved in enterprise activities
wnich raised cashes without any actual exchange of cashe Such a
transfer enables a self-supporting enterprise activity to spend
the income it has generated and thereby enables it to provide the
services for which it charged a feees State Controller James
Stroup testified that transfers of cash spending authority had
been occurring for several years prior to 1982« Stroups Re
516'537.

4/ An austerity proyram was implemented by the executive
Dranch in December of 1981 in anticipation of a tight budgete.
That program had resulted in savings in operating expenses,
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travel and c3apital outlay in several agencies which were avail-
able for transfar to solve this crisis in the personal services
arede Sece defe oxe 27e

5/ "lentr3al pots" is a term of art referring to a fund or pot
of monay centrally appropriated tdo the State Department of Admin-
1stration for dispersal to all state agenicese In 1982y the cen-
tral pots for parsonal services comprised a number of components
required by l1aw to be included in the salaries of state employ-
eess 3part from the base salarys ~hich were apnppropriated to the
Departmant of Administratione Central pots included: 1) group
nealth and life insurance premiumses 2) 3Innuitants' healtn and
life insurance premiumse 3) workmen®'s compensation premiumss &)
eneritus retiremante 5) employm2nt security premiumssy 6) salary
survay adjustmentssy 7) staff salary increasesy 8) shift differen-
tial 3and anniversary increasese See defe axe 229 (1981 Long
Bille 1981 Ccloe Sesse Laws at 6 and 7)e 3ase salaries were
included in the parsonal services appropriations made to each
aspartmant in their respective budgetse The central pots appro-
priation was made centrally to the Department of Administration
to 2naole the executive dbranch to allocate those moneys to the
various departments for expenditure as actual n2eds bacame known
during thz fiscal y23are Tn2 amount required for central pots
could not b2 determined in advance of the fiscal years sSo the
initial aopropriation represented 3n estimate of actual need
which orovided th2 exacutive brancn flexibility to allocate among
the dzpartmnantse In Mr. wWhite's experience the general assembly
historically had underfunded appropriations 1n this areas provid-
ing only 80 percent of actual needs and thereby forcing state
agencies to use funds from their person3l services tine item
appropriationsy mon2y which was saved Dy keepinj positidns vacant
for a timee Whites Re 623-640.

6/ Tne general assemdbly has 3alsd> enacted other statutes which
3uthorize ex=cutive transfers i1n circumstances not applicable to
tne transfers challenged in this casee. In the event of a disas-
ter enargancys ZeReSe 1973y 28-2-106(4) authorizes the Governor
to transfer into the disaster emergency funds moneys 3ppropriated
for other purnosese CeReSe 1973y 24-30-206(3) authorizes execu-
tive transfers anong allotments 1n order to provide flexibility
td meet emergencies 3rising during the fiscal years The qeneral
3ss2mbly has not questioned the validity of those statutese.

1/ The ex2cutive branch defendants contend that these lawsuits
were never properly authorized because the general assemdly
failed to comply with the pres=ntment clause of the Colorado Con-
stitutione Tha two joint resolutions whicn the trial court con-
cluded were sufficient to authorize the bringing of this lawsuit
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in the name of the Colorado Genaral Assembly are Senate Joint
Resolution Noe 12 (198l Coloe Sesse Laws 2065) and Senate Joint
Rasolution Noe 24 (1982 CLoloe. Sesse Laws 717)e As is evident
from tne face of those legislative resolutionsy neither was pre=-
sented to the Governor for approval as contemplated by Zoloe
Constes arty Vs sece 39« By use of this resolution processs the
proponents of this litigation n2eded only a simpole majority vote
to oringd this problem to the courtse This fact strengthens the
covarior's arjumant that members of the legislature are attempt-
iny to circumvent the normal lagislative process by improperly
asking the judiciary to intarvens.

8/ Courts have used different theories to dismiss these casesy
put the underlying rationale is that stated in Risgles supras as
follows:

Where a conqgressional plaintiff could
obt3in substantial relief from his fellow
l2gislators through the enactments repeal
or amendment of a statutes this court
should exercise Its equitable discretion to
gismiss the legislator®s actione

056 Fe2d at 881

9/ In 19794 a proposal was introduced in the general assemhly
Which would have narrowed the statutory exacutive transfer
autnoritye Senate bill 412 would have 3amended T eReSe 1373,
24-3-201(1)(b)s the controller's transfer authoritys by explic-
ttly limiting permissible transfers to those made within a par-
ticular departmante The bill passed both housess was vetoed by
the Govarnors and the general assembly did not override the veto
as orovided for oy Coloe Constes arte IVye sece 1%« Copies of
Sede 412 and the veto message appear at Re 24-26+ These circum=-
stanc2s und2rlin2 the fact that the district court was asked to
perform a role more properly exarcised by the general assemblye

13/ In his order tne trial judge noted that he had allowed
gefendants consideranle latitude 1n the presentation of evidencey
and stated:

Much of the defendant's evidence related

simply to the merits or salutary purposes
of the cnallenged executive actions That
evidence and issue is neither justiciable
or relevante
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11/ Despite this constitutional limitations research of state
budget documents for the years 1921 through 1953 (stored in the
state archives) demonstrates that during those years appropria-
tion deficits occurred routinelye The 1923 budget request sought
a "deficiency appropriation”" for the state penitentiary due to
insufficient 3appropriations during the preceding 2-year budget
periods among other problemse The state budget for 1935 showed
deficiencies of more than $150,00) compared to total expenditures
of $7«8 millione By 1939 the budget reguest for the next budget
period showed a general fund deficit of $5.2 million! The 1943
budjet request stated that the declaration of war had resulted in
unexpected deficits after the legislature had adjourned with the
budget balanced.

Appropriation deficiencies were probably a reqgular occur-
rence when the state budget p2ricd was two years and the fiscal
yaar 2nded on December 3le Drior to the convening of the legis-
lTature in Januarye In the 1952 budgets the Governor recommended
an 2nd to the practice of "deficiency aporopriationse"

vuring even earltier periods of Colorado's historys the gen-
eral assembly attemcted to deal with deficits by enacting stat-
utes which orovided for issuance of "certificates of indebted-
12s5s" to state creditors for valid claims that could not be paid
because the appropriation made for that purpose had been
2xhaustede See lompiled Statutes 1883 che XXXIIy sece 1198,
Such certificates contemplated the necessity that an unantici-
patad claim would arise from some event happening after the
approdriation was mades Millsy Anne State 1891y sece 1829 AN
tllustration of the problems f3ced by a state creditor whose
warrant for his salary as a judge was not paid because the treas-
ury w3s exhausteds may be found 1n Nance_ve Stuarts 7 Coloe ADDe
510y 44 Pe 779 (1896)e

12/ The 1953 amendment to the Administrative Code of 1341+ HeBe
Noe 239 was designed to strengthen the Governor's executive
3UtnOorjty by abolishing the old statutory executive departmente
In fact that department was only a part of tne entire executive
Brancne A report of the Legislative Council's Committee on
Adgministrative Organization of State Government recommended a
draft versi1on of HeRe NOe 23¢ The report stated that the bill
w3S introduced to mike evident that the Governor's executive
authority extanded to the 2ntire executive branch of governmente.

e e S s e . e s s e . e S G, S . . ot e S o S o T— — —— ——— ——— ————— ——— —_———— — —— — — —— ——— —— — o

Publication Noe 63 (Oecember 1962) at ppe 10y 11 and 47.
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This legislative history provides no expr2ss reasons wny
the reference to transfers of surpluses between contingent and
incidantal funds w~as deleted in the recommended draft bill.
Since the only stated intent of the committee was to strengthen
the Govarnor's executive authoritys it seems unlikely that the
bill was intend2d to reduce the Governor's transfer authoritye
The mdost reasonable explanation is that tha languagye was deleted
bacause 1t was radundant and unnecessary once the law was clari-
fied that the Governor had authority over all executive branch
departmantse The authority to recommend transfers among appro-
priations unon aporoval of the Governor continued to exist in
other express statutory languages that which is challenged in
this lawsuite

13/ Significantlys the Kansas Supreme Court concluded that in
applying tn2 separation of powars doctrines "a usurpation of
powars 2xists only whera there is significant interference by one
department ~ith operations of another departmente” Schneider IIy

564 P.2d at 1291.
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