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S J P R. £ E COURT * STATE OF COLORADO 

Case No. 83 SA 381

OPENING BRIEF OF GOVERNOR RICHARD D. LAMM AND THE OTHER 
EXECUTIVE BRANCH DEFENDANTS
Appeal from the District Court of the City and County of Denver 
Cases No. eiCV10Q58 and 82CV5005 
Honorable HAROLD 0. REED* Judge

THE COLORADO GENERAL ASSEMBLY,

PIai nti ff-Appel1ee*

v •

THE HONORABLE RICHARD 0. LAMM* Governor of the State of 
Colo r a d o *

Defendant-Appel1 a n t * 

and

THE COLORADO GENERAL ASSEMBLY and the
COLORADO GENERAL ASSEMBLY on behalf of THE PEOPLE OF THE 
STATE OF COLORADO*

PI a i n t i f f - Ao p e 1 1 e e *

v •

THE HONORABLE RICHARD D. LAMM* Governor of the State of 
Coloradot

ROY RDM5R* Treasurer of the State of Colorado*
JAMES A. STROUP* Controller of the State of Colorado*
R • GARRETT MITCHELL* Executive Director of the Department 
.of Adninistration of the State of Colorado* and 

LUMBERMANS MUTUAL CAS'JALITY COMPANY*

Defendants-Apoel1 ants.

Tnis opening brief is submitted on behalf of defendants-ap-



pel 1 ants ‘Governor Richard D* Lamm* Treasurer Roy Romer* State 

Controller James A* Stroup and R* Garrett Mitchell* former Execu­

tive Director of the Department of Administration (also referred 

to collectively as the "executive branch defendants") by their 

attorney* Duane woodard* attorney general for the State of Colo­

rado*

STATEMENT_OF_ISSUES_PRES ENTED_F3R_RFVIEW

1* Whether the trial court erred in ruling that C*R*S* 

2 ' - * - 30- 20 1 ( 1) ( b ) and 2 V" 37-05( 1) ( k ) were unconstitutionally void 

as unlawful delegations of the legislative function of appropria- 

t i on •

2* Whetner the trial court erred in ruling unlawful the 

three sets of executive transfers between appropriations which 

were specifically challenged in these consolidated lawsuits*

3* whether the trial court erred by dismissing appel­

lants' first counterclaim whicn alleged that the general assembly 

violated the constitutional separation of powers by enacting a 

negative supplemental appropriation measure which interfered with 

the executive authority to administer the state budqet*

4* Whether the trial court erred by dismissing appel­

lants' second counterclaim which alleged that the general assem­

bly arbitrarily underfunded the office of the Governor in viola- 

tion of the separation of powers*
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STATEMENT OF THE CASE

A• The nature of the case*

Tnis appeal raises fundamental issues of separation of 

powers and the proper role of the judiciary in resolving disputes 

between the legislature and the Governor* The general assembly 

filed these two consolidated lawsuits to challenge the lawfulness 

of Governor Lamm's decisions to make specified transfers of funds 

and spending authority between certain line item appropriations 

previously enacted by the legislature* Also attacked was a 1982 

executive decision to spend* without legislative appropriation * 

moneys received by the State of Colorado from a consent decree 

between a federal administrative agency and a private oil com­

pany •

The general assembly contended that the specified transfers 

and expenditure without appropriation were unconstitutional 

encroachments upon the legislative power of appropriat 1 on. It 

also argued that the Governor's decisions violated specific stat­

utory provisions* The Governor and other executive branch defen­

dants answered that the general assembly had authorized the 

transfers by express statutory provision* and* in any event* the 

challenged transfers fell within the inherent constitutional 

executive authority to expend the state pudqet once appropria ted*

The executive branch defendants also contended that certain 

of the challenged transfers were necessitated by legislative
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encroachment upon the executive branch* Two counterclaims 

alleged that the general assembly violated the separation of 

powers by arbitrarily underfunding the budget of the Governor's 

office and by enacting a negative supplemental appropriation 

which interfered with executive administration of the budget*

The relief sought as to all claims and counterclaims was declara­

tory judgment and injunctive relief*

After trial to the court* the district judge ruled that the 

challenged transfers were unlawful? expressly holding that the 

two statutory provisions relied upon by the Governor were uncon­

stitutional* The court declined to grant injunctive relief 

because defendants had acted in good faith and in reliance upon 

statutes held unconstitutional after the event* The court upheld 

the challenged expenditure without appropriation as a proper 

exercise of executive power*

B* The course of proceedings*

This dispute was initiated by the general assembly? which 

filed a complaint in Civil Action No* 81 Cv/ 010053 on November 

19? 1981* It sought a ruling that Governor Lamm acted unlawfully

1A months earlier when on August 28? 1930 ne authorized the

transfer of $2?A75?000 for use by the Department of Correc­

tions.!/

Tne Governor filed a motion to dismiss on December 30? 1981



raising issues of standing? justiciability and failure of the 

complaint to state a claim upon which relief could be granted*

On April 26? 1982? the general assembly filed a motion for sum­

mary judgment*

While both motions were still pending in 81 CV 010058? the 

general assembly filed a second lawsuit? 82 CV 05005? which chal­

lenged several transfers approved by Governor Lamm in May of 1982 

and added a claim alleging the unlawful executive expenditure of 

certain moneys received from Chevron? U*S*A*? Inc* (the "Chevron 

moneys") without prior legislative appropriation• Several execu­

tive branch officials were named as additional defendants* The 

initial complaint also alleged claims against two surety compa­

nies which had issued bonds for state officials* Both these 

claims were resolved prior to trial and are not at issue on 

appeal* No.claim for monetary damages was asserted by either 

sideattrial*

On June IT? 1932 a hearing was held on the general 

assembly's motion for a temporary restraining order in the second 

transfer lawsuit* Chief Judge Clifton A* Flowers denied the 

motion* Qn August 2^» 1982 Judge Flowers consolidated the two 

cases in courtroom 9* Judge Harold D* Reed presiding*

A motion to dismiss the amended complaint in Civil Action 

No* 82 CV 05005 wos filed on August 30? 1982* Tnis motion raised

most of The same grounds alleged to dismiss the complaint in the
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first lawsuit

A hearing was held before Judge Reed on December 13* 1982 

on all pending motions in both consolidated cases* The court 

then denied defendants* two motions to dismiss and plaintiff's 

motion for summary judgment* On January 7* 1933 defendants filed 

answers in both cases* and added the two counterclaims in 82 Cv 

05035.

Trial to tne court commenced on June 20* 1983 and continued

through June 28* 1933* encompassing about five days of testimony*

The general assembly called as its witnesses: 1) Robert F*

Smith* Jr** deputy state auditor and 2) Robert G* Moore* staff 

director to the Joint Budget Committee* Defendants called the 

following witnesses: 1) Honorable Richard D* Lamm* Governor of

the State of Colorado; 2) william H. Becker* former Colorado 

state representative and former chairman of the general 

assembly's Joint Committee on Corrections; 3) James G* Ricketts* 

former executive director of the Colorado Department of Correc­

tions* A) George H. Delaney* director* Division of Correctional 

Industries* Colorado Department of Corrections; 5) J* D* 

MacFarlane* former attorney general for Colorado; 6) James A. 

Stroup* state controller for Colorado; 7) John Lay* former 

executive assistant to tne Governor; and 8) Matthew Lee White* 

former executive director of the Colorado Office of State Plan­

ning and"Budgeting*

-6-



At -the close of defendants* evidence in support of its two 

counterc1 aims * Judge Reed dismissed the second counterclaim 

(dealing with alleged underfunding of the Governor's office-) On 

July 5* 1933 the court's written order issued* ruling that the

challenged transfers were unlawful because the statutes relied 

upon by defendants were unconstitutional- Judge Reed rejected 

defendants* remaining counterclaim- The court further ruled that 

the executive branch lawfully expended the Chevron moneys without 

legislative appropriation•

Both parties subsequently filed motions to alter or amend 

the judgment or* a 1ternative1y* for a new trial- Both motions 

were denied- Defendants timely filed a notice of appeal on 

August 12» 19 3 3- Plaintiff filed a notice of appeal on August

25* 1983- Appeal is taken directly to this court pursuant to 

C.R.S. 1973* 1 3-A-102(1 )(b )-

3n July 20* 1983* the district court partially stayed 

enforcement of its judgment pending determination of defendants* 

motion for new trial- This partial stay was extended on July 29* 

1983 for thirty days- On September 22* 1933* upon motion made by 

the Governor* this court ordered that execution of the trial 

court's judgment be stayed until further order of the court-

-7-



I C. Statement of Facts

1. The corrections transfer of 1980.

On August 23* 1980 Governor Lamm authorized the transfer of 

$2*^*75*000* previously aporopriated for other purposes* for 

expenditure by the Colorado Department of Corrections to meet 

extr aar dinary needs arising out of funding shortfalls for both 

construction of new prison facilities by Correctional Industries 

(a division of the Department of Corrections) and the operating 

budget of the Division of Correctional Industries. Jt. exhibit 

I. These transfers were effective for the state fiscal year 

ended June 30* 193C. The source of the transferred amounts were

reversions* that is* amounts aporopr iated for other purposes 

which were identified at the end of the fiscal year as not needed 

for those purposes and which otherwise would have reverted to the 

state general fund. Jt. exhibit II.

Governor Lamm testified at trial that this transfer between 

appropriations was made as the only viable alternative to enable 

the Division of Correctional Industries of the Colorado Depart­

ment of Corrections to complete construction of the New Close 

Security pri son ("New Close”) by the critical scheduled comple­

tion date of December 30* 1980. This decision was made after 

consultation witn the Joint budget Committee of the general 

assembly^ The urgency was precipitated by a federal court order
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requiring' closure of the Old Maximum Security Prison {"Old Max”) 

for unconstitutional conditions of confinement? an order under 

appeal to the Tenth Circuit Court of Appeals at the time the 

transfer decision was made# Lamm? R* 127-14-0; see defendants* 

exhibit 1 (chronology of major events in the corrections trans­

fer)*

On May 22? 1980 Governor Lamm learned for the first time

tnat scheduled completion of New Close by December 30? 1980 was 

endangered by a very substantial funding shortfall in the budget 

of Correctional Industries* Lamm? R* 131* Closure of Old Max? 

and transfer of the prisoners confined there? was only possible 

if New Close could be completed at the same time as a new maximum 

security orison ("New Max") then under construction by a private 

contractor* Lamm? R* 129. The legislature had previously appro­

priated funds to the Department of Corrections to fund a con­

struction contract providing that Correctional Industries was to 

build New Close? and other related prison facilities? with inmate 

labor* Construction began in March of 1979? but in May of 1980 

increased costs of construction and financial problems in Correc­

tional Industries as a whole? threatened to put that agency out 

of business* Delane/? R* 363-365*

The Governor's urgency to complete new prison facilities 

was necessitated by ongoing liti jation in the federal courts over 

the consfitutiona1ity of conditions of confinement at Old Max* A *.

-9-



lawsuit ilnitiated in 1977 by one prisoner! Fidel Ramos ? had 

expanded in 1978 to a class action joined in by the American 

Civil Liberties Union and the National Prison Project. On Decem­

ber 20» 1979 Federal District Judge John L. Kane* Jr. concluded

that plaintiffs had established by overwhelming proof the 

unconstitutionality of the conditions of confinement at Did Max. 

The remedy fashioned by the court required closure of Old Max. 

Ramos_v^_Lamm» 465 F. Supp. 122 (D. Colo. 1979).

Former Colorado Attorney General J. D. MacFarlane testified 

at trial that the ordered closure of Old Max came as a bomoshell 

to the state. Tne state had recognized that there were serious 

problems with the prison? but had argued to the court that the 

state was well on its way to correct these conditions by a mas­

sive orogram whicn included ongoing construction of new prison 

facilities. MacFarlane? R. 445-453. To obtain an appellate 

court stay of Judge Kane’s order of closure and to press for his 

order to be reversed on appeal? Maccarlane urged state executive 

and legislative officials to establish the state’s good faith by 

insuring that the new facilities under construction were com­

pleted as scheduled. MacFarlane believed that shutting down 

prison construction would be interpreted as bad faith. In June 

of 1930? MacFarlane appeared at oral argument in the Ramos appeal 

and personally represented to the Tenth Circuit that the new 

prisons would be completed by January I? 1931. These representa­

-10-



tions by-the executive branch were joined in by the general 

assembly* which filed an amicus brief with the appellate court 

urging the inappropriateness of immediately closing Old Max# 

MacFarlane* R# 445-460#

These representations* and the state's efforts to complete

the prisons on schedule* made a significant impact on the Tenth

Circuit# In its opinion dated September 25* 1980 (and modified

on rehearing November 16* 1930) the court reversed Judge Kane's

remedy* and remanded for reconsideration in light of recent

developments* stating:

We must agree that the developments in the 
construction of the new prison facilities 
are extremely relevant in fashioning an 
appropriate remedy for the constitutional 
violations which exist in this case.

R a rno s__v#__l a mm* 639 F#2d 5 59* 5 36 (10th Cir# 1980)* cert#_den i_ed ♦

450 U.S. 1041 ( 1981 ) .

Throughout the Ramos 1 itigation Doth the executive and the 

legislative branches of government had represented to the federal 

courts that direct federal intervention in the state prison sys­

tem was unnecessary and inappropriate. This argument was prem­

ised on the imminent solution to unconstitutional conditions of 

confinement available upon completion of the new facilities#

Judge Kane's order of closure of Old Max was never put into 

effect because the Tenth Circuit recognized that long-planned 

state measures to remedy the problem were near completion# Gov­



ernor Lamm*s decision to transfer between approp r i at i ons made 

this result possible*

On May 22? 1980? the executive director of the Department

of Corrections? James Ricketts» advised Governor Lamm that the 

financial problems of Correctional Industries required funds 

beyond those then available to the department. Dr. Ricketts 

testified that he told the Governor that he intended to close 

down every construction project in which Correctional Industries 

was involved unless additional funds were made available. 

Ricketts? R. 343- 347.

Since the general assembly had adjourned for the year on 

May 7? 1980? Governor Lamm and Dr. Ricketts met on May 27 with 

the legislature's Joint Budget Committee to discuss the funding 

shortfall and possible solutions. The Governor viewed that com­

mittee as the fiscal agent of the legislature. At that meeting 

the Governor raised the possibility of transferring funds from 

reversions to provide the necessary financing. Both officials 

recalled at trial that no member of the Joint Budget Committee 

objected to the proposed use of transfers. No member of the com­

mittee requested the Governor to call the general assembly back 

into special session to deal with this problem. Lamm? R*

133~134. Ricketts? R. 346-347. Dr. Ricketts testified that the 

possibility of shutting down prison construction by Correctional 

Industries was discussed at the meeting and committee members

-12-



stated that the projects should not close down* Ricketts* R*

343. Or. Rickett's conclusion at the end of the meeting was that 

tne Joint Budget Committee viewed the matter as an "executive 

problem" which the executive was supposed to manage* Ricketts*

R « 346•

The general assembly had long been committed to the con­

struction of New Close and other prison facilities by Correc­

tional Industries. George H. Delaney* present director of Cor­

rectional Industries* testified that construction had begun on 

New Close in '̂ arch of 1979 based upon a budget of S4.4 million 

aoprooriated for that purpose by the legislature. The New Close 

project was only one of several business enterprises engaged in 

ay Correctional Industries* the state agency charged witn statu­

tory responsibility for prison inmate work programs. Although 

Correctional Industries was engaged in other construction 

projects* New Close was 1arger by many degrees of magnitude than 

3ny previous such project undertaken with inmate labor. Delaney*

R. 363-365.

In 1973 tne general assembly enacted C.R.S. 1973 * l-̂ — 1 — 110 

creating a joint review committee composed of legislators for the 

purpose of providing guidance and direction to the Department of 

Corrections concerning a new maximum security prison facility.

In 1930 the chairman of that committee was William H. Becker 

(R.-Colorado Springs). ^r. Becker testified at trial that during «.

-13-



the summer of 1930 the Joint Review Committee on Corrections was

informed of the financial problems faced by Correctional Indus­

tries and discussed those problems at its meetings. Defendants* 

exhibits 7* 8 and 9 are summaries of the committee's meetings 

held in Junet July and August of 1983.

In July of 1980* this joint review committee* upon a unani­

mous vote* wrote a letter to Governor Lamm inquiring about the 

possibility of making transfers from reversions to the Department 

of Corrections to prevent stoppage of the prison construction. 

Def. ex. 3* pp. 2-3. Def. ex. 6. Mr. Seeker testified that this 

letter was intended to indicate committee approval of the trans­

fer of necessary funds. Becker* R. 166. He further testified 

that committee members were well aware of the need to coordinate 

completion of New Close with that of the new maximum security 

prison to make possible a coordinated transfer of prisoners. 

Becker* R. 170* 172. Committee members were also concerned by

the possibility that the federal court mignt close Old Max with­

out alternative facilities for the prisoners. Becker* R. 173.

No member of that committee requested that the Governor call a 

special session of the general assembly to discuss additional 

funding. No member objected to the Governor's transfer of rever­

sions for use by the Department of Corrections. Becker* R. 

17^-173. As chairman of the committee* Mr. Becker felt that 

there w3£ nothing wrong with the Governor's use of transfers to



solve thi*s problem of underfunding* Becker* R* 183.

The nature of the financial problems faced by Correctional 

Industries in 1980 and the reasons leading to this underfunding 

crisis were complex* Defendants called several witnesses who 

were personally familiar with these problems and who testified at 

length about them* This testimony was not rebutted*

Dr* Ricketts explained that construction estimates for the 

Mew Close facility proved too low for several reasons: 1) three 

times tne number of bad weather days originally estimated 

resulted in higher labor costs; 2) unanticipated high rates of 

inflation in the cost of building materials; 3) inmate sabotage 

*hich resulted in work being done several times; and 4) inability 

to nire enough skilled electricians and plumoers from the 

noninm3te labor market* Ricketts* R* 332-336* Correctional 

Industries in 1979 and ear1y 1930 had inadequate financial 

recordxeeping and management* making it practically impossible to 

determine the actual financial status of Correctional Industries 

at any given time* Delaney* R* 401-411* Correctional Industries 

had Deen established by the general assembly in 1977 as a self- 

supoorting business enterprise to employ prison inmates in a 

variety of activities* one of which was construction. Delaney*

R* 410* Although the general assembly had provided it witn cash 

spending authority* the state controller testified* Correctional 

Industries had never been successful enough at its business

-15-



activities to earn sufficient revenues to spend its entire cash 

appropriation* Stroup* R* 506* If Correctional Industries ran 

out of funds in its revolving account* the state controller would 

refuse to issue warrants to pay suppliers* resulting in unpaid 

vendors who would not do business with Correctional Industries* 

The Dusi ness activities* including construction* could not con­

tinue without a subsidy* At the end of the fiscal year on June 

33* 19 S 0 * Correctional Industries as a whole had a casn deficit

of T 3 DO* 000• Delaney* R. 377-079.

Compounding the problem was the fact that the division's 

poor financial records made it impossible to determine the full 

magnitude of the financial problem until almost two montns after 

the end of the fiscal year* As early as January or February of 

I960 an internal team in the Department of Corrections attempted 

to investigate possible financial problems arising from the 

prison construction projects* After consulting with James 

Stroup* then deputy state controller assigned to investigate tnis 

problem* the Department of Corrections and Mr* Stroup concluded 

tnat Correctional Industri.es could finish the fiscal year within 

its budget* Delaney? R* 901-411; Stroup* R* 495-497. Continual 

scrutiny of tne problem by the Corrections Deoartment and Mr* 

Stroup later revealed that the March estimate was inaccurate as a 

forecast and over-estim ited the effectiveness of available 

cost-cutting measures. Stroup* R* 494-504*
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3y*May 22* 1980 when the Governor was advised of these 

problems* it was known that a significant underfunding problem 

existed* The summer was spent by representatives from the Cor­

rections Department and outside management advisors appointed by 

the Governor* analyzing and reanalyzing the financial records to 

determine how much money was actually necessary to make up the 

cash flow deficit for the 1980 fiscal year and to enable Correc­

tional Industries to complete the prison construction projects* 

Tne cnanying figjres were finalized on August 26* I960* two days 

before the transfer was formal 1 y authorized by the Governor* 

Delaney* 9* 366-373*

wherever the fault lay for the financial problems threaten­

ing to close Correctional Industries* between May and August of 

1990 tne Governor found himself facing the alternatives of: 1) 

finding additional funds or 2) closing down Correctional Indus­

tries* and tnereoy halting the construction of Mew Close* Suffi­

cient reversions were identified by the end of the fiscal year to 

fund tne Department of Corrections shortfall* Jt* ex* I* The 

attorney general was consulted and he advised the Governor that 

he had statutory authority to make these transfers between appro­

priations* MacFarlane* k* 464-465* Def* ex. 15* The Joint Bud­

get Committee had been advised of the possible use of transfers 

and had not objected. Lam.n* B. 133-134* In fact not until after 

the transfers had been completed did any member of the general
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assembl y *obj ect to that executive measure* Lamm* R* 137.

The Governor testified that he saw no need to call the gen­

eral assembly back into special session because he felt he had 

legislative support to complete the new prisons* Lamm* R* 

133-139* The alternative of shutting down construction of New 

Close meant the state would have to run both Old Max and New Max 

security prison without sufficient funds t and that alternative* 

testified Governor Lamm* "was about as close to unthinkable as 

you can come*,f Lamm* R* 139,

2* The transfers in May of 1932*

Jo May 14* 1932* at the recommendation of State Controller

James Stroup and of Lee ^hite* executive director of the Office 

of State Planning and Budgeting* Governor Lamm approved transfers 

oetwean appropriations to different departments totaling 

51*177*^32 in general fund moneys* and $1*492*219 in casn spend­

ing autnority*3/ Joint exhibit IV* The general fund moneys were 

transferred from anticipated reversions identified and agreed to 

by the departments losing the money*4/ Cash spending authority 

(but not the casn) was transferred from aqencies wnich had not 

raised enough cash to oe able to use their full spending author­

ity* Strouo* R* 516-537*

By far the largest portion of the transfers was used to 

cure a shortfall in appropriations for personal services* With­
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out the transfer from reversions in other budget items* the state 

faced laying off almost 500 state employees for the last month of 

the fiscal year* only to rehire them on July 1* 1982* the start 

of the new fiscal year. Jt. ex* IV. Def. ex. 27.

Lee White* who in 1982 was executive director of tne State 

Office of Planning and Budgeting* testified that transfers were 

necessary to correct a substantial shortfall in appropriations 

available for personal services in various state departments.

This shortfall was causea* stated Mr. White* by supplemental 

approDriations bills enacted in the spring of 1982 by the general 

assembly which had tne effect of reducing aoprooriations below 

the level necessary to fund personal services as required by 

statutory and constitutional provisions of law. Despite.contin­

ue a warnings from the executive oranch that personal 

services~related aporopriations already were insufficient* the 

general assembly enacted H.B. 1261 in April of 1962* effecting 

an additional S2 million negative supplemental from moneys avail­

able in the central pots for personal services-related appropria­

tions.^/ With virtually no time left in the fiscal year to 

accomplish further personal services savings* the executive 

brancn faced only two alternatlves: lay off a lar^e numoer of 

state employees for the remainder of the fiscal year or transfer 

from reversions in other items in the state budget. Wmte* K. 

621-661*~Jt. ex. IV. Def. ex. 23* 24* 25* 26* 27 and 31.
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A much smaller portion of the general fund moneys involved 

in the May 1982 decision* 5300*000* was transferred to the appro­

priation previously made for the Governor's office* Jt• ex* IV* 

At trial* Governor Lamm testified that this money was essential 

to keep the Office of the Governor operating through the fiscal 

year after it nad been deliberately under-funded by the general 

assembly for political reasons* Lamm* R* 1^2-1A4* This 

underfunding of the appropriation for his personal staff had 

occurred annually since his decision in the spring of 1979 to 

veto a controversial bill concerning annexation in Colorado 

Springs* The Governor testified that prior to his decision to 

veto tnis bill* a member of the general assembly personally 

threatened to cut the budget of the Governor's office if he 

vetoed the bill* The Governor ignored this warning* and the Long 

oill appropriation for his office for fiscal year 1979-1980 was 

slashed substantia 11y from his request* Tne 1979-80 Long Bill 

appropriatlon then became the base upon which future budgets were 

determined by the general assembly* resulting in an annual fund­

ing problem which in 1982 required additional moneys to continue 

the office at the same level Governor Lamm inherited from his 

predecessor* Lamm* R* 1A-2-14A*

John Lay* the Governor's former chief of staff* testified 

that prior to the gubernatorial veto in 1979 the general 

assembly's appropriation for tne Governor's office varied only
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s1 ightly Ifrom the Governor *s request# In the budget for 1979-80» 

that situation changed dramatically when* following the contro­

versial veto* the appropriation cut $275*000 from the Governor’s 

request# Although some funds were later restoredt the result was 

a substantial reduction in the base amount used for the determi­

nation of the Governor’s office budget for future years? includ­

ing 1981-82. Lay? R# 559-575# Def# ex# 20 and 31# The transfer 

of $300*000 to the Governor’s office was essential to fund con­

tinued operation of the Governor's personal staff throuqh the end 

of the 1982 fiscal year#

3# Expenditure of the Chevron funds#

On July 27* 1981 the United States Department of Energy

entered into a proposed consent order with Standard Oil Company 

of California ("Chevron”) to settle litigation over Chevron’s 

compliance with federal petroleum price and allocation statutes 

and regulations# Under the consent order Chevron agreed to pay 

£25 million to states* territories and the District of Columbia* 

in which Chevron marketed certain petroleum products# Jt# ex#

VI.

Under the terms of the consent order Colorado was informed 

that it was entitled * 3lon] with other states* to a percentage 

of the fund as specified in the order# To qualify for its share 

of $335*300 Colorado* under the terms of the consent order* was
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required Ito submit a plan to insure that the funds would be used 

to benefit consumers of designated petroleum products- One of 

the approved uses was for energy conservation or enerqy research 

offices*

On September 29* 1931 the Office of State Planning and Bud­

geting submitted a proposed plan which subsequently was approved 

by the J* S* Department of Energy* Jt* ex* VIII and IX* The con­

sent order became final* Chevron sent the state a check for 

$305*783 (including interest)* As certified in advance Dy the 

Office of State Planning and Budgeting* the Chevron funds were 

expended to support activities of the Colorado Office of Enerqy 

Conservation* The Chevron funds were expended by the executive 

branch without a legislative appropriation since they were custo­

dial or federal funds received under tne terms and conditions of 

a federal administrative consent order* Stroup* R* 537-539*

Jt* ex* VII* X and Def* ex* 19*

SUMMARY_QF_ARGUMENT

1* The trial court erred in holding the transfer stat­

utes unconstitutional*

2* The Governor has inherent constitutional authority to 

make the challenged transfers**

3* whether authorized by legislative delegation or by 

inherent executive power* the challenged transfers were lawful*
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4. The trial court erred in dismissing defendant's first 

counterclaim.

5. where defendants presented evidence that the general 

assembly arbitrarily cut the Governor's budget* the trial court 

erred in dismissing the second counterclaim for failure to 

present a prime facie case*

argument;

I.

THE TRIAL COURT ERRED IN HOLDING THE TRANS­
FER STATUTES UNCONSTITUTIONAL.

A. Executive transfer authority is recog­
nized by express statutory provisions which 
the trial court erroneously ruled uncon- 
sti tuti onal•

The general assembly has recognized oroad executive author­

ity to make transfers between appropriations in two general stat- 

utes.S/ The responsibilities of the division of budgeting in the 

office of state planning and budgeting include assisting the Gov­

ernor in his responsibility to administer the executive buaqet. 

One specific duty is as follows:

Review for the Governor all transfers 
between appropria11 ons 3nd all work pro­
grams recommended by the controller.

C.R.S. 1973* 24“37-405( 1)(k)• The powers and duties of the state

controller include:



To recommend transfers between appropria­
tions under the provisions of law* to 
become effective upon approval by the Gov­
ernor •

C.R*S* 1973* 24-30-201(1)(b)• These two statutes will be 

referred to collectively as the ‘’transfer statutes*”

The Governor also has certain transfer powers which are 

inherent in his constitutional responsibi1i ties for managing the 

state budget (see the discussion in Argument II* i_nfra_*) • How­

ever* the lawfulness of the challenged transfers need not rest on 

an analysis of the limits of the Governor's inherent constitu­

tional transfer authority because* in the above-quoted statutes 

the general assembly has expressly authorized these transfers*

The trial court resolved the lawfulness of the challenged 

transfers by concluding that the transfer statutes were an uncon­

stitutional delegation of a legislative function* R* 570-572*

He declined to discuss what types of transfers might be constitu­

tionally or statutorily authorized* viewing the adoption of such 

criteria to be a legislative function* R* 572*

The effect of this decision is to preempt the legislative 

role by repealing statutes that have existed for over 40 years* 

statutes which the legislature itself has been unable or unwill­

ing to change through the normal democratic processes* The Gov­

ernor and other executive branch defendants submit that the 

court's holding erroneously appl les the applicable principles of 

the separation of powers and dramatically changes the existing



balance between the legislative and executive powers. The trial 

court properly snould have declined the legislature's invitation 

to enter into a political dispute between the other two branches 

of government.

6. The general assembly lacks standing to 
challenge the constitutionality of statutes 
which it enacted into law and has the power 
to repeal •

To have standing to challenge the constitutionality of a 

state statute* a party must be oersonal1y adversely affected by 

the particular constitutional defect asserted. ui_Leo_vr_d_of 

R e ge n t s _o f _ the _J n i_ ve r_s_i_ t y_of _C_c l_o r_ad o * 195 Colo. 216* 590 P.2d

486 (1978) * cert._darned 441 U.S. 927; Reed_v̂ __Dol_an* 195 Colo.

193* 577 P .2 d 294 (1978); P eool_e_v. _31_u e * 190 Colo. 95f 544 P.2d 

385 (1975). Article III of the Colorado Constitution* which 

establishes the separation of powers among the three branches of 

government* precludes a court from determining an issue where the

standing doctrine is not satisfied. W i _ m o e  t_ttenber_g_* 194

Colo. 163* 570 P.2d 535 ( 1977).

These consolidated cases were brought in the name of the 

Colorado General Assembly as piaintiff.7/ Throughout the course 

of this litigation* the executive branch defendants have asserted 

that the general assembly does not have standing to attack tne 

constitutionality of statutes which it enacted* and which it has



the power to amend or repeal* Art* V? sec* 1 of the Colorado 

Constitution vests the legislative power of the state in the gen 

eral assembly subject to the check of the yubernatorial veto* 

There can be no adverse injury sufficient to confer standing 

where tne challenged statutes were enacted by the party now 

attacking them*

Appellants are not aware of any precedent for the legis­

lature to attack the constitutionality of its own statutes* The 

closest analogy exists in federal cases where individual legis­

lators nave filed suits to attempt to circumvent the political 

process and nave the courts determine matters which are right­

fully settled on the floor of the legislature* Under such cir­

cumstances? courts have refused to hear those issues? relying on 

such varying grounds as standing? ripeness? political question

and separation of powers. See R i_e g_l_e _v*__F a_d e r al_Q.£§.n_M̂ r ket

Comm j_t tee? 656 F • 2 J 873 ( 0 • C • Cir* 1981); Go l_dw a^e r _v *__C a£te r ? 

617 F*2d 697 (D.C. C i r. ) ? • ? 444 J*S* 996 ( 1979);

E dw ar ds _v • _C ar t er ? 580 F . 2 d 1055 (D*C* Cir*)? ce rt *__den i_ed 436

U*S* 907 (1978); Harrington v* Bush? 553 F*2d 190 (D.C* Cir*

1977). S ee _a l_s o t Cowan ?__Congr ess men_i_n_C our t| T he_Ne w

Pl_a i_n t_ i_f f s ? 15 Ga. L. Rev. 241 (198 1) .3/

By ruling favorably on the general assemoly's claim that 

the transfer statutes are unconstitutional? the trial court 

assumed the legislative role of repealing statutes* If the gen-



eral assembly believes that the transfer statutes confer an over­

ly broad grant of powers* it has the power to repeal that grant 

or to make it more specific* The encroachment of the judicial 

branch into this legislative process is the very danger which the

standing doctrine exists to prevent* See W^moer]_y_v•__Ettenberg.*

supra* 9/

C* The statutes which authorize executive 
transfers are const 1 tutional•

The district court concluded that the challenged transfer 

statutes impermissibly delegated the legislative function of 

appropria11 on and therefore were invalid* R* 570- 572* The trial 

court thereby attempted to solve a very difficult problem of 

defining the separation of powers by erecting a rigid* artificial 

ooundary between tne legislative and executive branches* This 

result has the virtue of easy application* but overlooks botn the 

facts presented to the court and the applicable principles of 

1 aw*

The powers of each brancn of government are functionally 

identifiable* but they are not "hermetically" sealed from one 

ahother* I_* N *_S • _ v*__C hadna * 103 S*Ct* 2764* 2784 (1 ° 8 3 ) • In 

MacManus_v*^_L ove* 179 Colo* 218* 499 P*2d 609 (1972) this court 

recognized that issues concerning separation of powers cannot be 

viewed in terms of black or white* Justice Groves stated for the m
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court•

The Colorado Constitution merely states in 
effect that the legislature cannot exercise 
executive or judicial power; that the 
executive cannot exercise legislative or 
judicial power; and that the judiciary can­
not exercise executive or legislative 
power* It does not prescribe exact limits 
of the respective powers* The dividing 
lines between the respective powers are 
often in crepuscular zones* and* therefore* 
delineation thereof usually should be on a
case-by-case basis* S t a te _e x _r e ]_•_^eyer_v*
S ta te _Boa rd _of _Egual_i_z at i_on_and__Assessment *
195 Neb* 490* 176~N.W*2d 920 (1970).

179 Colo* at 221* In contrast to this statement of the law* the 

trial court obviously felt tnat tne particular circumstances of 

the challenged transfers were irrelevant to whether executive 

transfers were ever valid as as matter of law*J.O/

Every statute is presumed constitutional unless proven 

beyond a reasonable doubt to be unconstitutionally invalid*

L u_[an_v* _C ol_or ado_S ta te_Bd*__of _E d uc a t _i_on * 649 P • 2d 1005 (Colo*

1982). As does any party whicn attacks the constitutionality of 

a statute* tne general assembly has the burden to establish inva­

lidity beyond a reasonable doubt* See e *_g* * C_gl_o ra do_A ut o_a n a 

^Wreckers_Assoc*_v*_Deot•_of_Revenue* 618 P *2 d 646 (Colo* 

1930).

The district court was troubled by the possibility that the 

challenged transfer statutes delegated to the executive branch 

some portion of the general assembly's power to appropriate state 

moneys* Such a delegation is contemplated* however* by Colo*
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Const* arlt* V * sec* 3 3* which states:

No moneys in the state treasury shall be 
disbursed therefrom by the treasurer except 
upon appropriations made by law* or__ot he r_- 
w i_se_author i_zed_b̂ _l_a w • « • •

(emohasi s added)•

The fact tnat one branch may exercise some powers ordinar­

ily exercised by another branch does not constitute a violation 

of the separation of powers* This court has had occasion previ­

ously to refer to the observations of James Madison in the 

Federalist No* M  and conclude that "a relaxation of a rigid 

separation of powers* and an overlapping of the various func­

tions* was indeed necessary for a workable governmental scheme*" 

^n_r e_^n te r r oga tor i_e s_F r opounJed _by_the _S e na te_C_once r̂ ni_nc_House 

0iU_lu73* 139 Colo* 1* 336 P.2d 303 * 318 ( 1975 ). The court

there quoted from J* Story* I C omme n t a £i_e s _on _ the _C on s t i_t u t j_on _of_ 

tfne_lJni_ted_States^ 393 ( 5th ed* 1891) that separation of powers 

does not mean that the brancnes must be kept "wholly and entirely 

separate and distinct***"* rather:

The true meaning is* that the whole po*er 
of one of these departments should not be 
exercised by the same hands which possess 
the whole power of either of the other 
departments; and that such exercise of the 
whole would subvert the principles of a 
free constitution*

536 P*2d at 318 (emphasis deleted*)

The challenged transfer statutes do not delegate to the

Covernor the whole of the appropriation po«er. Nor do the cir-
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cumstances of the transfers considered in this case suggest that 

the GDvarnor has attempted to exercise the whole of the approori- 

ation power* Where the general assembly disagrees with executive 

expenditures in one fiscal year* it has the power to make adjust­

ments in the next budget cycle*

The error in the trial court's reasoning is the assumption 

that the powers of the different branches may never overlap* As 

a consequence* the court failed to consider that this delegation 

plays an extremely important role in allowing government to func­

tion with a part-tine legislature and a budget prepared and 

adopted over a year before it is completely expended*

0* Statutory transfer authority is a 
legislative means to provide for flexibil­
ity in budget management*

Colo* Const** art* X* sec. 16 pronioits the general assem­

bly from incurring a deficit obligation extending oeyond a par­

ticular fiscal year. The executive branch has 3 coequal consti­

tutional responsibl1ity to avoid a deficit by insuring that 

appropr i a 11 on s which exceed revenues are not expended* See e*_g.* 

Xg _r e_P r j_o r i_t y_of _Legj_s l_a t i_ye_AQQr opr ]_at i_on s * 19 Colo* 56* 3 A P.

277 (1393)* The history of the statutory language authorizing 

executive transfers strongly supports the conclusion that the 

statutes were enicted to facilitate flexible and responsible man­

agement of the budget within the constitutional requirement that
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overall expenditures must not exceed available revenues* 11/

The statutory language wnich now authorizes the controller 

to recommend transfers between appropriations with the approval 

of the Governor* first appeared in the Administrat1 ve Code of 

1941* a major reorganization of state government* Language iden­

tical to that now contained in C*R*S* 1973* 24-30-201(1)(b) was 

included among the powers of the division of budgeting* part of 

the statutory executive department established in 1941* 1941

Colo* Sess* Laws ch* 2* sec* 12* p* 54*

A separate provision of the Administrative Code of 1941 

explicitly authorized the Governor to transfer money from the 

"contingent and incidental fund" of any department with a surplus 

in that fund* to any other department having a deficit in its 

contingent and incidental fund* 1941 Colo* Sess* Laws ch. 2* 

sec* 11* pp. 51-52. Yet another provision of the same bill 

reenacted provisions of law dating back to 1933 with amendments 

giving the Governor authority to establish aporopriation reserves 

in the various departments and to transfer such reserves in order 

to provide flexioility to meet emergencies arising during the 

fiscal year* 1941 Colo* Sess* Laws ch* 2* sec* 17* pp* 56* 57. 

Tnis additional transfer authority now appears in substantia 1 1y 

the same language at C*R*S* 1973* 24-30-206.

The Administrative Code of 1941 was controversial legis­

lation* judging from the front Dage news it made in Denver news-
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papers* .The issue of the Governor's transfer authority was dis­

puted* An amendment was offered and defeated* which would have 

eliminated executive authority to transfer surplus appropriations 

between departments* Roc k^_Mounta i_n_News * March 2* 19411 p* 2* 

Eventually the authority to recommend transfers between 

appropriations was included among the powers of the state con­

troller* 1947 Colo* Sess* Laws ch* 118* p* 222* The review 

function of the office of state planning and budgeting was 

enacted later* See 1975 Colo* Sess* Laws ch* 34* sec* 47* p*

307* In 1963* the legislature deleted the language which 

expressly authorized the Governor to transfer surpluses oetween 

tne contingent and incidental funds of different departments*

1963 Colo* Sess* Laws ch* 32* ScC. 3* at 122* The legislative 

nistory of this 1953 measure suggests that the language was 

deleted because it was viewed as redundant and unnecessary since 

authority to recommend transfers with the Governor's approval 

existed under the controller's statutory responsibilities*^/ 

Transfer issues are not novel to the current adrninistra- 

tion* In a 1968 opinion to the Joint Budget Committee of the 

general assembly* Attorney General Duke Dunbar opined that the 

state controller had statutory authority to employ transfers to 

increase a specific appropriation sum for a specific project*

Tne general assenbly could prohibit such transfers* ne suagested* 

by repealing the authorizing statute* then C*9.s* 1963* 3-3-l(l)
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(now C.R*S. 1973* 24-30-201(1)(b))• See Attorney General Opinion 

No. 68-4239* August 12* 1968. R. 150-153.

In recent general appropriation bills* the general assembly 

has continued to rely upon executive discretion to identify sur­

plus appropriations (reversions) made to one executive department 

for transfer to other departments when an appropriation proves 

insufficient* for example* a 1981 supplemental appropriatlon 

measure* Senate Dill No. 485* expressly conditioned a general 

fund approprlation of $750*000 to Correctional Industries* as 

f o l l o ws :

THESE MONEYS SHALL BE OUT OF MONEYS PREVI­
OUSLY APPROPRIATED FROM THE GENERAL FUND*
WHICH MONEYS ARE REVERTING TO THE GENERAL 
FUND AT THE CLOSE OF THE FISCAL YEAR*
EXCEPT THAT SUCH FUNDS SHALL BE AVAILABLE 
ONLY TO THE EXTENT THAT REVERSIONS EXCEED 
$5*500*000.

1981 Colo. Sess. Laws ch. o* p. 12b. The general assembly* 

tnereoy employed a note in the appropriation bill to direct the 

executive branch to make transfers from other departmental appro­

priations to Correctional Industries.

Tne Colorado Constitution prohibits the enactment of sub­

stantive legislation in an appropriation bill. See e».g.. Anderson 

v^_Lamm* 195 Colo. 437* 579 P.«id 620 ( 1978). This note to S.3.

135 demonstrates legislative acknowledgement that the executive 

branch does have authority to transfer among aporopriations made 

to different departments* and that authority must arise elsewhere
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than in the appropriation bill

E. The challenged transfer statutes dele­
gate broad transfer authority to the Gover­
nor.

It is apparent from even a cursory reading of the chal­

lenge:! transfer statutes* quoted in argument I* section A above* 

that the express statutory language encompasses each of the 

transfers challenged in this lawsuit. To date* the legislature 

nas not limited the type or amount of transfers "between appro­

priations" which the Governor is authorized to approve upon 

recommendation by the controller. The general assembly did not 

dispute at trial that each of the challenged transfers was in 

fact reviewed by the office of state planning and budgeting* 

recommended by the state controller and approved by the Governor* 

all as required by the transfer statutes.

Tms is not to say* however* that the power of the Governor 

to transfer aopropr1 3t 1 ons is unlimited. It is significant to 

understand tnat all of the challenged transfers involved trans­

fers between aporopr 1 ations previously approved by the general 

assembly for existing programs. None of the challenged transfers 

involved executive creation of spending authority for a program 

not funded oreviously by the legislature. None had the effect of 

increasing the overall level of aopropriat 1 ons enacted by the 

general assembly in the state budget for the fiscal year. This
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case does not require that the court speculate as to what limits 

might be placed upon the Governor by the state constitution or by 

the general assembly's statutory delegation.

One of the general assembly's wi tnesses» Robert Moore? 

staff director for the Joint Budget Committee* acknowledged that 

some type of executive transfers between appropriations is neces­

sary to manage the budget. Mr. Moore's quarrel was with the size 

of the amounts transferred and the fact that transfers were made 

between departments or for what ne termed different "purposes."

R• 291-295.

In response to a question from the court about the types of

executive transfers he viewed as appropriate* Mr. Moore replied:

I think it's necessary for the State to be 
able to have the flexibility to transfer 
small amounts of money. I don't think you 
can hit your appropriation exactly on the 
nose within your agency.

R. 294.

If the constitutional defect in the transfer statutes is 

that the Governor is thereby permitted to increase spending above 

tne level of a specific appropriat1 on set oy the general assem­

bly* then does that violation not occur regardless of the amount 

transferred or the fact that the transfer is between appropria­

tions made to the same department? The paradoxical aspect of the 

trial court's decision is th3t the judge strikes down the trans­

fer statutes as unconstitutional* but then suggests that the
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legislature could delegate "relatively insignificant transfers" 

to the executive. R. 572. Perhaps the general assembly might 

limit the scope of the delegation to protect Mr. Moore*s con­

cerns* but it does not follow that the court must void the stat­

ute because the general assembly has failed to exercise such 

restraint.

II.

THE GOVERNOR HAS INHERENT CONSTITUTIONAL 
AUTHORITY TO MAKE H E  CHALLENGED TRANS­
FERS..

Appellants argued throughout this lawsuit that even in the 

absence of the transfer statutes* the inherent constitutional 

authority of the Governor to administer the budget* once aporo- 

priated* makes the challenged transfers lawful. This argument 

was largely ignored by the trial court* perhaps because the court 

was not comfortable with the Madisonian concept that powers among 

the different branches of government must overlap to make govern­

ment wor kable.

When the Governor acts* he is presumptively exercising the

power delegated to him by the state constitution. See I.N.S. v.

C_ha d ha * supra. In A nder son_v._Lamm* supra* this court discussed

the constitutional executive authority as follows:

In order to fulfill this duty to faithfully 
execute the laws* the executive has the
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I authority to administer the funds appropri­
ated Dy the legislature for programs 
enacted by the legislature*

579 P*2d at 623* This court has not previously had occasion to 

apply this principle to executive transfers between appropria­

tions* Other jurisdictions* howevert have concluded that such 

transfers are part of the inherent executive authority* It was 

these cases that the district court declined to follow*

The Supreme Court of North Carolina upheld the constitu­

tional authority of the executive to approve transfers between 

line item aopropriat1 ons as inherent in the executive authority 

to administer the budget* Ad vji_sor y_Qp!Q i_on_I_n_R e_Se£a ra t j_on_of 

Powers» 295 S*E*2d 589 (N*C. 1932)* Since 1929 North Carolina 

had had a statute (G*S* 14-3-23) which provided in pertinent part

Transfers or changes as between objects ana 
items in the budget of any department? 
institution or other spending agency? may 
be made at the request in writing of the 
head of such department? institution or 
other spending agency by the Director of 
the Budget*

In 1991* the legislature amended tnat statute to provide 

that no transfer could be made which exceeded ten percent of the 

total appropriation for a particular ’’program line item” for the 

fiscal year* unless prior approval were obtained from a desig­

nated legislative committee* The court held that this legis­

lative condition on transfers was an impermissible intrusion on 

the executive power to make transfers* 295 S*E.2d at 594*
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The Louisiana Court of Appeals has recognized that it was 

common practice for state agencies there to transfer funds 

between line items to solve problems of deficits and surpluses*

It concluded that an agency’s use of funds transferred from a 

different line item did not violate the state constitutional 

requirement that funds be appropr i ated* B u s s _ v Ke i_t he n , 259

So* 2d 345 (La. App. 1972).

In State_ex_re chnej_der_v*__5enne1 11 219 Kan* 285» 547

P*2d 785 (1976) (Schneider I) the Kansas Supreme Court determined 

that the power of a state agency to transfer funds from one item 

to another within that agency’s appropriation is essentially an 

power which is not subject to control by a legislative 

body* In a later related case, the Kansas court reaffirmed this 

principle and carved out a limited exception for matters of par­

ticular legislative concern* S ta te_ex_r e 1_* _Schne i_de r__v* _°enne 11 * 

222 Kan* 11 * 564 P*2d 1231 (1977 ) (Schneider II).* The central 

question presented by the Kansas cases was the extent to which 

the legislature could interfere with inherent executive authority 

to make transfers* The delegation there was one from the legis­

lature as a whole to a legislative committee, rather than a dele­

gation to the executive branch.

In the decision below, the trial court erroneously relied 

on §chnej_der I* even though a close reading demonstrates that the 

case supports the Governor’s position* Schne i_de r __I held that
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transfers between line items within one agency's program were 

essentially executive in nature and could not be subjected to the 

control of a legislative finance council without violating the 

separation of powers* 54-7 P*2d at 797* Neither case considered 

whether the legislature could enact a statute which expressly 

authorized the executive branch to make transfers* Consequently 

those cases cannot be read to preclude the possibility of such a 

stat ute• 11

The other cases relied upon by the district court simply 

are not applicable to the circumstances of this case* In Wal_l_ace 

y*._3akert 335 So* 2d 156 (Ala* 1976) the court nel d in a one paqe 

decision that even in an emergency the Governor could not appro­

priate public funds for education by executive order when the 

legislature had adjourned without passing an appropriation bill* 

That case did not involve a transfer of funds between appropria­

tion items* The court quite properly held that the Governor 

could not spend state funds where the legislature had failed to 

pass any appropriation for the purpose for which the funds were 

spent.

The Illinois case of C o un t ̂_of _^oo k _v *__Ĝ i_l_v i_e * 50 111* 2d 

379* 280 N.E.2d 22^ (1972) did involve a transfer issue* but one 

that arose under circumstances quite distinguishable from those 

in this appeal* There a county sued for payment of welfare 

moneys fLnded by state appropriations* The state had appropri­
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ated insufficient moneys to fund fully all the welfare programs 

established by state and federal requirements* A state statute 

permitted the Governor to reapportion appropriations among the 

various welfare programs as required* Accordingly* money was 

transferred from the General Assistance Appropriation to the 

federally-matched Aid to Families with Dependent Children Fund*

As a consequence of this transfer Cook County was paid an 

amount from the General Assistance Fund which was insufficient to 

meet the requirements of tne stata Public Aid Code* resulting in 

a proposed reduction of 60 oercent in all county welfare checks 

issued for the month of November* Cook County brought suit 

alleging that the statute authorizing executive reaoportionment 

of funds among welfare appropriations was an unconstitutional 

delegation of legislative power to the executive branch*

The court agreed with Cook County* It concluded that the 

only way in whicn moneys aporopriated for one welfare program 

could be used for another program would occur if the legislature 

duly passed an aporopr1 at 1 on act making the change. Delegating 

the authority to the °xecutive to determine on the basis of need* 

said the court* "would frustrate the clear legislative intent to 

appropriate according to the fiscal requirements of each specific 

program ••••" 280 N.c.2d at 227.

In the circumstances oresented by this appeal it is not 

disputed’that all the funds transferred by the Governor were
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moneys ndt_needed to carry out existing programs? i*e*? moneys 

which otherwise would have reverted to the general fund* Unlike 

the situation Cook County faced? no Colorado program was deprived 

of funds necessary to carry out legal requirements* The danger 

of frustrating legislative intent is not the concern here that it 

was in the Cook_County decision*

There is language in Q^inj_gn_of_the_Justj_ces_to_the_Senate?

375 Mass* 327? 375 N.E*2d 1217 (1973) which disapproves trans­

fers* The Oroad language is dicta concerned with the dangers of 

frustrating legislative intent to fund competing social programs*

376 N•E•2J at 1222? n*2* Additional language in that case states 

that transfers between agencies or proyrams woul_d be appropriate 

under some circumstances? such as when a revenue deficiency 

occurs* 375 N*E*2d at 1226* The case does not involve the issue 

of the validity of a legislative delegation of transfer author­

ity* Moreover? under Massachusetts law that ooinion? like all 

"opinions of the justices?” is only advisory* It is not stare 

deci_si_s even in future cases decided by the Massachusetts Supreme 

Judicial Court* C ommonwea l_t h_v *__W el_os ky_? 276 Mass* 393? 400 

(1931); L j_n col_n_v • _S ec r et ar y_o£ _t he_Commonwea l_th ? 326 Mass* 313

(1950).

-41-



Ill

WHETHER AUTHORIZED BY LEGISLATIVE DELEGA­
TION OR BY INHERENT EXECUTIVE POWER* THE 
CHALLENGED TRANSFERS WERE LAWFUL.

The proposition that the power of appropriation is inher­

ently a legislative power is not in dispute in this appeal. The 

cases cited by the trial court (R. 567) concerning the plenary 

nature of this power and the limited definition of an appropria­

tion are of limited value* however. Both cases were decided long 

before the 1974 amendment to sec. 33 of art. V of the Colorado 

Constitution which added language providing that moneys in the 

stdte treasury could be disbursed by appropriation* "or as other­

wise authorized by law • •••" 1974 Colo. Sess. Laws at 450.

The decision of the trial judge reflects his conclusion 

that a line must be drawn which requires that no change oe made 

in a line item a opropriation without a new legislative appropria­

tion. In a state which has a legislature which sits only part of 

the year tnis decision makes practical government unworkable. 

Robert Hoore* staff director for the Joint Budget Committee* 

recognized this impractica 1ity in his own testimony concerning 

the need to make at least some transfers. R. 249. See argument

I.E.* supra. Governor Lamm testified that in his view the only 

alternatives to the use of executive transfers between appropria­

tions in a total budget of 2 1/2 to 3 billion dollars would be a 

full-time legislature* or a series of special legislative ses-
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sions* Gamm* R* 123* 145*

The idea that the executive may never? under any circum­

stances* spend more than the amount specified in a particular 

line item appropriation has been rejected in the jurisdictions 

cited above* The corollary* that the governor may never spend 

less than the specific line item appropriation* was rejected in 

the Massachusetts case relied upon in support of the trial 

court's decision* 0 2 iQ_i_on_of_ the _Ju stress _to_t he _ Sena te * sugra#

The more serious question posed by this appeal is* did the 

challenged transfers pose a substantial interference with the 

legislative power of appropriation* The answer is* of course 

not* None of these transfers resulted in an increase in the 

overall level of appropriations enacted in the state budget for 

the fiscal year* Nor were any legislative programs frustrated by 

the loss of funds* since the transferred amounts would have re­

verted to the general fund* Amounts were moved from one 

1egisi atively approved purpose where they were not required to 

another legislatively approved purpose which could not be accom­

plished without additional funding* In no instance did the Gov­

ernor transfer funds to create a program for which no legislative 

appropriation had been made*

A recent Ohio case involved a question of legislative dele­

gation of authority to make executive transfers of appropr1 ations 

from one’fiscal year to another* The Supreme Court of Ohio con-
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eluded that such a broad delegation was permissible* without spe­

cific standards* concluding:

Wnen an appropriat 1 on is made for a spe­
cific year* the general assembly implicitly 
indicates an intent to appropriate those 
funds for tne designated year. The Con­
trolling Board can transfer those funds to 
another year only if there is some indi­
cation* implied or express* of a legis­
lative intent to allow such action. Such 
an intent is often implicit in the program 

_ * ! 2 i c | 2 _ l i e _ b e Q i n d _ t h e _ a £ 2 r  o g r  ^a t ^ o n  •

St at e_ex_r e]_. _Mes hei_v_. _Kej_g* 65 Ohio St. 2d 379* 423 N.E.2d 60*

65 (1981). (Emphasis supplied.)

Tne Corrections transfer provides the best example of how 

an executive transfer may serve to advance a legislative purpose* 

not frustrate it. It was unreOutted at trial that the general 

assembly was committed to completion of the New Close prison by 

the scheduled completion date. The general assembly said as muen 

in its a m i_c u s brief filed with the Tenth Circuit in the Ramos _v 

Lamm appeal in I9S0. Former Rep. becker* then chairman of the 

joint committee designated by statute as the legislative author­

ity on orison construction* testified to tne urgency with which 

his committee viewed the problem and his personal approval of the 

use of executive transfers. Governor Lamm testified to his 

belief that he had legislative support for the use of transfers 

after his meeting with the Joint Budget committee. Ur. Ricketts 

testified that tne Joint Budget Committee wanted the prison con­

struction to continue* and that he concluded that the committee



viewed the matter as an "executive problem." No objections were 

raised by legislators to the use pf executive transfers to solve 

this problem until after the reversions had been identified and 

the problem solved! The general assembly could have called 

itself into special session as provided for by art. V* sec. 7 of 

the Colorado Constitution if it thought this problem was solely a 

legislative matter* but it did not do so.

•̂ ith the money made available by executive transfer t Cor­

rectional Industries was able to continue as a viable enterprise* 

satisfying the legislative mandate to keep prison inmates 

employed and completing New Close on schedule. Governor Lamm's 

decision to authorize transfers between appropriat1 ons♦ far from 

frustrating legislative intent* actually made possible tne accom­

plishment of legislative go31s which otherwise would have been 

tnwarted.

As a proposition of constitutional law* nothing precludes 

the general assembly from delegating authority to the executive 

brancn to transfer between appropriations* so long as this dele­

gation does not include the whole of the aporopr1 ation power. 

After reviewing the constitutions of several states which hao 

laid down the axiom of separation of powers in unqualified terms* 

James Madison stated in the Federalist No. 47: "/T/nere is not a 

single instance in w h i c h  the several departments have been kept 

absolutety separate and distinct." Ihe_F ede r_a l_i_s t _Pag_e r s * at 246
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(Bantam Books Inc. 1982).

Tne challenged transfers are lawful because the general 

assembly has made that delegation* and the appropriate way to 

restrict the delegation is by additional legislation. In any 

event* the executive transfers which are specifically challenged 

in this lawsuit fall within the inherent executive power to man­

age tne state budget* since none resulted in a frustration of 

legislative intent* The Governor argues not that he has unlim­

ited authority to transfer between appropriations* but that these 

specific challenged transfers were necessary to perform nis con­

stitutional resoonsid i1ities•

IV.

T HE TRIAL COURT ERRED IN DISMISSING DEFEN­
DANT’S FIRST COUNTERCLAIM.

As their first counterclaim* defendants al-leged that the 

general assembly's passage of a negative supplemental reducing 

the central pots appropriation by approximately $2 million witn 

only a quarter of the fiscal year left* constituted an 

impermissible intrusion into the executive power to manage the 

budget once appropria ted. After trial* the trial court ruled 

that defendants had failed to establish this counterclaim. The 

court held that the general assembly had the power to make 

suppl eme'ntal appropr i at i ons and found no evidence that the 1982



supplemental appropriations» as a whole* impaired the functions

of the executive branch* R* 572-573*

This ruling erred as a matter of law and overlooked the

evidence of legislative interference presented by defendants*

Art IV* sec* 2 of the Colorado Constitution vests the executive

power of the state in the governor* Art* III of the constitution

prohibits the general assembly from exercising the powers of the

e x e c u t i v e *  In Anderson_v*_Larnnt s uq r̂ a * t h i s  c o u r t  f ound s p e c i f i c

instances where the legislature had interfered with the executive

branch* The limits on the legislature were described as follows:

Thus* it follows that the general assembly 
is not permitted to interfere with the 
executive's power to administer appropri­
ated funds* which includes the making of 
specific staffing and resource allocation 
aecisions.

In addition* the legislature may not attach 
conditions to a general appropriat 1 on bill 
which purport to reserve to the legislature 
powers of close supervision that are essen­
tially executive in character*

195 Colo* at 4<t2*

As the Anderson decision recognized* staffing decisions are 

the heart of the executive power to manage* At trial Mr. White* 

former executive director of the Office of State Planning and 

budgeting* testified that in 1932 the executive branch repeatedly 

requested additional funds to meet the 1ega11y-manaated personal 

services expenses for which the central pots appropriations were 

made* This testimony established that instead of appropriating
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the requested positive supplemental? the general assembly actu- 

ally enacted a negative supplemental of some $2 million in the 

funds previously appropriated* Mr* White further testified that 

the timing of this measure at the last minute in the fiscal year 

precluded the usual administrative cost-cutting measures* The 

only alternatives available to executive administrators were* 1) 

layoffs of 500 state employees for the last month of the fiscal 

year* or 2) the transfer of funds and cash spending authority 

from reversions elsewhere in tne budget* only because the Gover­

nor exercised his legal authority to transfer between appropria­

tions was the executive able to avert the crisis of mass layoffs* 

Now the general assembly attacks that decision as outside the 

governor's authority* The trial court erred in overlooking this 

evidence of the impairment of the executive function by the 

leverage of lasfminute budget cuts* In discussing the powers of 

the executive to choose not to spend appropriated moneyst the 

Massachusetts Supreme Judicial Cojrt has made the following' 

observat ions:

We begin with the observation that the 
activity of spending money is essentially 
an executive task*

The executive branch is the organ of gov­
ernment charged with the responsibility of* 
and is normally the only branch capable of* 
having detailed and contemporaneous knowl­
edge regarding spending decisions*
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376 N.E*2*d at 1222? 1223.

Defendants* claim is not that the general assembly must 

always grant everything the executive seeks. Once the appropria­

tion has been made? however? and the executive has undertaken to 

administer to that budget? the general assembly may not interfere 

with those executive decisions and cut funds late in the fiscal 

year over the objections of the branch best acquainted with 

expenditures.

V.

^HERE DEFENDANTS PRESENTED EVIDENCE THAT 
THE GENERAL ASSEMBLY ARBITRARILY CUT THE 
GOVERNOR’S BUDGET? THE TRIAL COURT ERRED IN 
DISMISSING THE SECOND COUNTERCLAIM FOR 
FAILURE TO PRESENT A PRIMA FACIE CASE.

Defendants' second counterclaim alleges that as part of a 

continuing course of action? the general assembl y arbitrarily 

refused to appropriate sufficient moneys for the Governor's 

office to permit him to effectively carry out his executive 

powers? thereby unconstitutionally encroaching upon the separa­

tion of powers. At the conclusion of defendant's case-in-chief 

on its counterclaims? the trial court concluded that no evidence 

had been presented that the Governor's office was underfunded for 

the fiscal year 1981-82 or its functions impaired. R. 553.

Defendants respectfully submit that the trial court's
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ruling was error because it overlooked the testimony of Governor 

Lamm* supported by that of John Lay* former chief of staff* that 

his budget was in fact underfunded to perform its functions and 

that tnat underfunding was the direct result of an arbitrary bud­

get decision in 1979 based upon political retaliation for an

executive veto* The trial court erred as a matter of law in

failing to permit the case to proceed and placing the burden upon

plaintiff to explain the reasonableness of its budget cuts*

The grant of the plenary power of appropriation to the 

legislature carries with it the duty to exercise that power in a 

responsible manner* When the appropriation power is abused 

against a coequal branch of government* the balance of government 

is fundamental1y weakened by that incursion# Such an usurpation 

of executive authority occurred in 1979 when tne general assembly 

arbitrarily slashed the budget of the governor’s personnel office 

staff in response to a gubernatorial veto* Even the threat that 

suc.n retaliation would be attempted is an impermissible encroach­

ment upon executive authority*

In The Federalist* Number 43* Madison identified this dan­

ger as a matter of concern for a new nation* writing:

The legislative department derives a 
superiority in our governments from other 
circumstances* Its constitutional powers 
being at once more extensive and less sus­
ceptible of precise limits* it can with the 
greater facility* mask under complicated 
and indirect measures* the encroachments
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* which it makes on the coordinate depart­
ments* ••• (A)s the legislative department 
alone has access to the pockets of the 
people* and has in some Constitutions full 
discretion* and in all* a prevailing influ­
ence over the pecuniary rewards of those 
who fill the other departments* §_de£en- 
denc e _]_s _th us _c r ea t ed_j_n_t he_l_at te £_* _whj_ch
gi_ve s _s t i_U_greater facility to encroach-
me n t s _o f _t he_ f o r mer̂  •

Ihe_Feder a]_is t__PaQer_s * sugr̂ a* at 251-252* (Emphasis added*)

Faced with a similar threat the judicial branch has recog­

nized a defense Dased upon the constitutional principle of sepa­

ration of powers* the doctrine of inherent judicial power. In 

5i n r ^ *  153 Colo. 35* 384 P*2d 738 (1953)* county court 

judges argued that they had innereit authority to fix the sal­

aries of court employees* The county commissioners replied that 

their legislative power included discretion to set the salaries 

of those employees* The Colorado Supreme Court agreed with the 

judges that Colorado courts have inherent power to incur neces­

sary and reasonable expenses* Those who control the purse have a 

ministerial duty to pay those expenses* An independent judiciary 

requires this rule* Most important* the decision held that the 

burden is not on the courts to establ ish that their expenses are 

reasonable* but on the holder of the purse strings to demonstrate 

that judicial expenses are arbitrary or unreasonable.

The importance of an independent judiciary is no greater 

than the necessity of an independent chief executive* The per­

sonal staff of the Governor cannot arbitrarily be underfunded
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without an interference with executive authority* Where defen­

dants presented evidence of a significant reduction in the budget 

of the Governor's own office* the legislature then must be given 

the burden to demonstrate affirmatively that the Governor's bud­

get request was unnecessary and unreasonable•

CONCLUSION

These consolidated lawsuits have been presented by plain­

tiff general assembly in terms of recovering its plenary power of 

appropriation from executive usuroation. In fact* these lawsuits 

seek to extend legislative power to areas recognized for the last 

40 years as properly within the authority of the executive to 

manage expenditure of the state budget* The trial court's deci­

sion wojld establish a theoretical approach which makes the 

everyday administration of Colorado state government unworkable* 

That a legislature would ask the judicial branch to expand legis­

lative power in this manner would have come as no surprise to 

Madison* who oDserved in Teder a ]_i_s t _No*__4 8: "The legislative 

department is everywhere extending the sphere of its activity* 

and drawing all power into its impetuous vortex." The _Fede ra.LL5 .t

Z2.Q .1L1* sugra at 250-251.
t

For all the reasons stated above* defendants pray this 

court to reverse tnc decision of the trial court and either dis­

miss the case for lack of standing or hold that the challenged
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transfers were lawfully made# Defendants furtner pray that this 

court rule that they were entitled to judgment on their fist 

counterclaim and remand on the second counterclaim with direc­

tions that the trial proceed with plaintiff having the burden to 

estaolish the reasonableness of its reductions in the budget of 

the Governor’s office*

1 / The general assembly had attempted previously to bring the 
issue directly to this court for review by filing on or about 
June 30* 1931* a petition asking this court to assume original
jurisdiction* That petition was denied on July 1* 1901 by order 
of the court* en banc* in Case No* 81 SA 274*

2/ At that time* Correctional Industries had a construction 
business serving as the contractor to build the New Close Secur­
ity Facility* complete dormitory renovation at the Fremont Cor­
rectional Facility* do inmate service renovation at Fremont and 
construct the minimum security facility at Rifle* R* 317* The 
New Close Facility was later named Shadow Mountain Correctional 
Facility* R* 313* In order to replace the facilities of the old 
maximum security prison* it was necessary to complete construc­
tion of these facilities as well as the new maximum security 
prison* Ricketts* R* 341* 342* The statutory authority estab­
lishing Correctional Industries appears in art* 24 of title 17* 
C.R.S. 1973.

3/ Toe transfer of general fund moneys involved transfer of 
both money and the authority to spend it* The transfer of cash 
spending authority involved the transfer of spending authority 
between two agencies which were involved in enterprise activities 
which raised cash* without any actual exchange of cash* Such a 
transfer enables a self-supporting enterprise activity to spend 
the income it has generated and thereby enables it to provide the 
services for which it charged a fee* State Controller James 
Stroup testified that transfers of cash spending authority had 
been occurring for several years prior to 1982* Stroup* R* 
516-537.

4/ An austerity program was implemented by the executive 
orancb in December of 1981 in anticipation of a tight budget*
That program had resulted in savings in operating expenses*
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travel arid capital outlay in several agencies which were avail- 
abl e for transfer to solve this crisis in the personal services 
area* See def* ex* 2 7•

5/ "Central pots'* is a term of art referring to a fund or pot 
of money centrally appropriated to the State Department of Admin­
istration for dispersal to all state agenices* In 1992* the cen­
tral pots for personal services comprised a number of components 
required by law to be included in the salaries of state employ­
ees* apart from the base salary* which were aopropriated to the 
Department of Administration* Central pots included: 1) group 
health and life insurance premiums* 2) annuitants' healtn and 
life insurance premiums* 3) workmen's compensation premiums* 4) 
emeritus retirement* 5) employment security premiums* t>) salary 
survey adjustments* 7) staff salary increases* 8) shift differen­
tial 3nd anniversary increases* See def* ex* 22* (1981 Long 
3i 1 1 * 1981 Colo* Sess. Laws at 6 and 7)* base salaries were 
included in the personal services appropriations made to each 
department in their respective budgets* The central pots appro­
priation was made centrally to the Department of Administration 
to enaole the executive Dranch to allocate those moneys to the 
various departments for expenditure as actual needs became known 
during the fiscal year* Tne amount required for central pots 
could not be determined in advance of the fiscal year* so the 
initial aopropr iation represented 3n estimate of actual need 
which provided the executive branch flexibility to allocate among 
the departments* In ^r* White's experience the general assembly 
historically had underfunded aporopriations in this area* provid­
ing only 80 percent of actual needs and thereby forcing state 
agencies to use funds from their personal services line item 
appropriations* money which was saved by keeping positions vacant 
for a time* White* R* 623-640*

6/ Tne general assembly has also enacted other statutes which 
authorize executive transfers m  circumstances not applicable to 
tne transfers challenged in this case. In the event of a disas­
ter emergency* C*R*S* 1973* 29-2-106(4) authorizes the Governor
to transfer into the disaster emergency fund* moneys appropriated 
for other purposes. C.R*S* 1973* 24-30-206(3) authorizes execu­
tive transfers among allotments in order to provide flexibility 
to meet emergencies arising during the fiscal year* The general 
assembly has not questioned the validity of those statutes*

7/ The executive Dranch defendants contend that these lawsuits 
were never properly authorized because the general assembly 
failed to comply with the presentment clause of the Colorado Con­
stitution* The two joint resolutions whicn the trial court con­
cluded were sufficient to authorize the bringing of this lawsuit
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in the name of the Colorado Genera] Assembly are Senate Joint 
Resolution No. 12 (1981 Colo* Sess* Laws 2066) and Senate Joint 
Resolution No* 24 (1982 Colo* Sess* Laws 717)* As is evident 
from tne face of those legislative resol utionst neither was pre­
sented to the Governor for approval as contemplated by Colo* 
Const** art* V* sec* 39* 3y use of this resolution process* the 
proponents of this litigation needed only a simple majority vote 
to bring this problem to the courts* This fact strengthens the 
Governor's argument that members of the legislature are attempt­
ing to circumvent the normal legislative process by improperly 
asking the judiciary to intervene*

8/ Courts have used different theories to dismiss these cases 
Dut the underlying rationale is that stated in sug^a* as
foilows:

Where a congressional plaintiff could 
obtain substantial relief from his fellow 
legislators through the enactment* repeal 
or amendment of a statute* this court 
should exercise its equitable discretion to 
dismiss the legislator's action*

o56 F . 2 d at 8 3 1*

9/ In i979* a proposal was introduced in the general assembly 
which would have narrowed the statutory executive transfer 
autnority* Senate bill 412 would have amended C*R*S* 1973* 
24-3-201(1)(o)* the controller's transfer authority* by explic­
itly limiting permissible transfers to those made within a par­
ticular department* The bill passed both houses* was vetoed by 
tne Governor* and the general assembly did not override the veto 
as provided for oy Colo* Const** art* IV* sec* 10* Copies of 
S*o* and the veto message appear at R* 24-26* These circum­
stances underline the fact that the district court was asked to 
perform a role more properly exercised by the general assembly*

10/ In his order the trial judge noted that he had allowed 
defendants considerable latitude in the presentation of evidence 
and stated:

Much of the defendant's evidence related 
simply to the merits or salutary purposes 
of the challenged executive action* That 
evidence and issue is neither justiciable 
or relevent*
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1 1 / Daspite this constitutional limitation* research of state 
budget documents for the years 1921 through 1953 (stored in the 
state archives) demonstrates that during those years appropria- 
tion deficits occurred routinely. The 1923 budget request sought 
a "deficiency appropriation" for the state penitentiary due to 
insufficient appropriations during the preceding 2-year budget 
period* among other problems* The state budget for 1935 showed 
deficiencies of more than $150*000 compared to total expenditures 
of $7*8 million* By 1939 the budget request for the next budget 
period showed a general fund deficit of $5*2 million! The 1943 
budget request stated that the declaration of war had resulted in 
unexpected deficits after the legislature had adjourned with the 
budget balanced*

Appropriation deficiencies were probably a regular occur­
rence when the state budget period was two years and the fiscal 
year ended on December 31* prior to the convening of the legis­
lature in January* In the 1952 budget* the Governor recommended 
an and to the practice of "deficiency appropriations*"

uur ing even earlier periods of Colorado's history* the gen­
eral assembly attempted to deal with deficits by enacting stat­
utes which provided for issuance of "certificates of indebted­
ness" to state creditors for valid claims that could not be paid 
because the appropriation made for that purpose had been 
exhausted* See Compiled Statutes 1883 ch* XXXII* sec* 1198*
Such certificates contemplated the necessity that an unantici­
pated claim would arise from some event happening after the 
appropriation was made* Mills* Ann* Stat* 1891* sec* 1829* An 
illustration of the problems faced by a state creditor whose 
warrant for his salary as a judge was not paid because the treas­
ury was exhausted* may be found in Nance _vj__Stuart * 7 Colo* App* 
510* 44 P. 779 (1896).

1̂ 2/ The 1963 amendment to the Adm in i str at i ve Code of 1941* H*B* 
No* 23* was designed to strengthen the Governor's executive 
autnority by abolishing the old statutory executive department*
In fact that department was only a part of tne entire executive 
brancn* A report of the Legislative Council's Committee on 
Administrative Organization of State Government recommended a 
draft version of H*8* No* 23* The report stated that the bill 
was introduced to m^ke evident that the Governor's executive 
authority extended to the entire executive branch of government*
Colorado Legislative Council* t_t o_the_Gene r\a 1 Assembly:
Siroplification of State Government Organization Part II* Resear cn . 
Publication No* 63 (December 1962) at pp* 10* 11 and 47*
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This legislative history provides no express reasons wny 
the reference to transfers of surpluses between contingent and 
incidental funds was deleted in the recommended draft bill*
Since the only stated intent of the committee was to strengthen 
the Governor's executive authority* it seems unlikely that the 
bill was intended to reduce the Governor's transfer authority.
The most reasonable explanation is that the language was deleted 
because it was redundant and unnecessary once the law was clari­
fied that the Governor had authority over all executive branch 
departments* The authority to recommend transfers among appro­
priations uoon aporoval of the Governor continued to exist in 
other express statutory language* that which is challenged in 
this 1awsui t•

1.3/ Signif1 cant 1y* the Kansas Supreme Court concluded that in 
applying t.oe separation of powers doctrine* "a usurpation of 
powers exists only where there is significant interference by one 
department with operations of another department•" Schneider. II* 
564 P•2d at 1291.

Attorneys for Dafend ants-Appe11 ants

1525 Sherman Street* id Floor 
Denver* Colorado 80233 
Telephone: 366-3611
AG Alpha No. EX AD FiC^U 
AG File No. DAG8335231/LA
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CERTIFICATE 3F SERVICE

This is to certify that I have duly served the within OPEN­

ING BRIEF OF GOVERNOR RICHARD D. LAMM AND THE OTHER EXECUTIVE 

BRANCH DEFENDANTS upon all parties herein Dy depositing copies of 

same in the United States mai1 * postage prepaid* at Denver* Colo­

rado this 30_yLday of December* 1983* addressed as follows:

Philip S. Dufford 
Gregory A. Ruegsegger 
Welborn* Qufford £ Brown 
1700 Broadway 
Denver* CO 80290

AG File No. BAG8305231/C
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