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I. STATEMENT OF ISSUES ON REPLY

A. WAS IT UNLAWFUL FOR THE COMMISSION TO RELY 
ON THE EX PARTE EVIDENCE TRANSMITTED BY ITS 
STAFF MEMBER AFTER THE RECORD WAS CLOSED TO 
GRANT EXCEPTIONS REVERSING EXAMINER TRUMBULL’S 
RECOMMENDED REFUND?

B. DOES COLORADO LAW PROHIBIT COMMISSION APPROVAL 
OF UTILITY RATES BASED ON RETROACTIVE CHARGES 
FOR PAST LOSSES/PROFIT ADDED TO OTHERWISE 
FULLY COMPENSATORY RATE LEVELS TO BE COLLECTED 
PROSPECTIVELY?

C. DID THE COMMISSION UNLAWFULLY DELEGATE ITS 
RATE MAKING AUTHORITY BY ALLOWING PSCO TO 
DETERMINE "APPROPRIATE" RATE ADJUSTMENTS IN 
ANY ONE MONTH WITHOUT MEANINGFUL TARIFF 
STANDARDS OR DISCLOSURE OF ESSENTIAL INFOR
MATION TO THE COMMISSION?

II. STATEMENT OF THE CASE
This Reply Brief is submitted in response to the Answer 

Briefs filed in this appellate matter by Public Service Company 

of Colorado (hereinafter "PSCO" or "Company") and by the Colorado 

Public Utilities Commission (hereinafter "PUC" or "Commission") .
The statement of Relevant Facts, in the Opening Brief of 

Plaintiffs-Appellants is adopted herein for all purposes. Transcript 

and Folio references for the record on appeal to this Court

will-ibe cited in the body of this Brief as follows: (Folio^____,

line_____) and (Transcript_____ , ig , p. _______ , line_______ ) .

III. ARGUMENT
A THE COMMISSION UNLAWFULLY RELIED ON EX PARTE

EVIDENCE TRANSMITTED BY ITS STAFF MEMBER AFTER 
THE RECORD WAS CLOSED TO GRANT EXCEPTIONS 
REVERSING EXAMINER TRUMBULL'S RECOMMENDED 
REFUND ORDER.

Arguments made by Defendants-Appelles to justify Commission 

reliance on ex parte evidence boiled down to the following:
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a. That the Commission has the duty to 
use i t s  S t a f f  fo r  the purpose of 
ascerta in ing  fac ts  which are important 
to j u s t i f y  a conclusion in the case,  
and th is  independent o f ,  or in  add it ion  
to testimony produced by other p a r t i e s . 
Ohio and Colorado Smelting and Refin ing  
Company v. Pub l ic  U t i l i t i e s  Commission, 
68 Colo. 137 (1920);

b. . That no ex parte  p ro h ib i t io n  of  any
nature, there fo re ,  app l ies  to the 
Commission in proceedings be fo re  i t ,  
inc lud ing  the q u a s i - j u d i c i a l  complaint 
proceeding on appeal here;

c. That the ex parte  to which CEAO and 
Caldwe ll  o b je c t  was communicated by the 
S t a f f  o f  the Commission, and while  the 
S t a f f  was at the time a formal party  to 
the complaint proceeding, i t  was not a 
ser ious  or very act ive  party.

In add it ion  to the forego ing  summary, the Commission

Answer B r i e f  a sse r ts  that so g reat  i s  Commission d isc re t io n  to

rece ive ,  r e ly ,  and ru le  upon evidence, without p r io r  notice and

a f t e r  the record i s  c losed ,  that no post-judgment hearing o f  any

nature i s  requ ired  and i f  held , i s  merely " f r o s t in g  on the cake'\

I t  i s  apparent that these arguments, l a r g e ly  unsupported

by any r e c i t a t io n  o f  l e g a l  author ity ,  do l i t t l e  to counter the

c le a r  statu tory  and j u d i c i a l  au th o r it ie s  p roh ib i t in g  Commission

rece ip t  and ru l in g  on ex parte  evidence. Defendants -Appe l les '

presentat ion  of  the Ohio and Colorado Smelting case i s  i l l u s t r a t i v e .

CEAO and Ca ldwe l l  have no qu arre l  with the asse rt ion  that the

Commission has a duty, or at l e a s t  the d isc re t io n ,  to have i t s

s t a f f  p a r t ic ip a te  in proceedings be fore  i t .  The Commission in i t s

-2-



Answer B r i e f  would st retch  the C ourt 's  hold ing in  Ohio and Colorado  

Smelting cons iderab ly  fu r ther :  that not only may the S ta f f  p a r t i 

c ip a te ,  but i f  i t  does obtain  new fac ts  u lt im ate ly  transmitted to 

the Commission, these fac ts  need not be d isc lo sed  to the other  

p a r t ie s  in the hearing be fo re  becoming the b a s is  fo r  the PUC's 

ru l in g .

A p la in  reading o f  the opinion in  Ohio and Colorado Smelting  

provides  no support fo r  th is  leap taken by the Commission. That 

opinion merely a s se r t s  that the Commission has a duty to develop  

fa c t s  from i t s  S t a f f  on which to base i t s  ru l in g .  Contrary to the 

Commission's in te rp re ta t io n ,  the c le a r  import o f  the Court 's  d iscuss ion  

i s  that  fa c t s  from S ta f f  should be presented, as evidence from other  

in te res ted  p a r t ie s ,  by testimony or formal in troduct ion  in the h ea r in g s . 

I t  i s  a lso  noteworthy that C.R.S. §24-4 -105 (14 ),  the section  o f  the 

State  Adm in istrat ive  Procedure Act p ro h ib i t in g  considerat ion  o f  

ex parte  evidence, was enacted in the year 1969. L. 69, P.85. Any 

contrary in te rp re t a t io n  from Ohio and Colorado Smelting was thereby  

overru led  and, has since remained in  a defunct posture. Peoples

Natura l  Gas v. Pub l ic  U t i l i t i e s  Commission, ________ Co lo .________ , 626

P . 2d 159 (1981) .

PSCO in  i t s  Answer B r ie f  p laces su b s tan t ia l  f a i th  in the 

contention that i t  was the S ta f f  that d i r e c t ly  transmitted the 

ex parte  evidence to the Commission; and that the S ta f f  was a par ty ,bu t  

hot r e a l l y  a very ser ious  party ,  so that any contact with the 

Commission by the S t a f f  was merely a leg i t im ate  exerc ise  of  i t s  

adm in istrat ive  functions.
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In p resenting  th is  argument to the Court, PSCO, l ik e  

the Commission, i s  understandably re luc tan t  to make any mention 

o f  the r o le  played by the Company in d e l iv e r in g  f a c t s ,  a f t e r  the 

record was c lo sed ,  to the Commissioners fo r  th e i r  dec is ion .  The 

record shows that the S t a f f  not only provided fac ts  to the Commission 

which the S t a f f  had developed on i t s  own, but a lso  that the S ta f f  acted  

as conduit in  p rov id ing  a new report  e xp ress ly  prepared by the Company 

in  response to Staff/Commission inqu iry  wh ile  exceptions were pending 

on Examiner Trum bu ll 's  recommended dec is ion .  The PSCO employee who 

prepared and transmitted th is  report  was present on the formal 

occasion, p r io r  to Commission dec is ion ,  where h is  report  r e su l t s  

were de l ive red  into  the hands o f  the Commissioners and a d iscuss ion  

o f  same ensued by them.

Whether the S t a f f  was a p a r t i c ip a t in g  party ,  a p a r t ic ip a t in g  

but not ser ious  party ,  or no party  at a l l  in  the CEAO and Caldwell  

complaint proceeding, does not a l t e r  the gross impropriety and 

unlawfulness o f  the Company's act ions and Commission re l ian ce  on 

evidence known to be; ex parte from p a r t ie s  in  the complaint proceeding.  

PSCO knowingly prepared and submitted add it ion a l  data which i t  

a lso  knew had reached the Commissioners a f t e r  the record was 

closed in  the proceedings be fo re  Examiner Trumbull. The Company 

a lso  knew that i t s  report  was in  f a c t  being r e l i e d  upon to 

reverse  the recommended order f o r  refund. In addit ion ,  the Company 

was aware that these a c t i v i t i e s  were being conducted without any 

notice served to complainants and c e r t a in ly  no opportunity fo r

-4-



complainants to review and r e b u t ,p r io r  to judgment. The secrecy  

with which these a c t i v i t i e s  were a llowed to be c a r r ied  out may go 

a long way to exp la in  the s lopp iness  and shallowness o f  the PSCO 

"study" and b a s ic  mistakes in  ar ithm et ic ,  which were subsequently  

conceded, in the S t a f f  development o f  f i gu re s  given to the Commission 

a f t e r  the record was c losed.

C e r ta in ly ,  no st retch  o f  the dec is ion  in  Ohio and Colorado  

Smelting, nor any other author ity  c i ted  by PSCO, would condone 

Respondent's a c t i v i t i e s  in  a complaint proceeding knowingly to supply  

ex parte  evidence upon which the Commission bases i t s  ru l in g .  In  

such instances ,  the source o f  the information i s  d i sp o s i t i v e  o f  the 

ex parte  is sue ,  not the status o f  the messinger known to be acting  

as conduit fo r  d e l iv e r in g  the ob je c t ion ab le  information.

The data developed by the S t a f f  and de l ive red  to the Commission 

stands on l i t t l e  b e t te r  foo t ing  than that o r ig in a t in g  with the 

Company. I t  i s  an unimportant d i s t in c t io n  whether p a r t ic ip a t io n  

by the S t a f f  in  the complaint hearings was as su bs tan t ia l  as by other  

p a r t ie s .  By entering i t s  appearance and having at  l e a s t  i t s  counsel  

present at  a l l  times, i t  i s  uncontroverted that the S t a f f  put i t s e l f  

in a p os it ion  to exerc ise  the same r igh ts  as other p a r t ie s  in the 

proceeding. Mr. Carlson, the s t a f f  expert on gas cost matters,  

stated that he had reviewed Examiner Trumbull 's  decis ion  and he was 

considering whether to submit formal exceptions on beha l f  o f  the 

S ta f f  to the recommended refund. Obviously, the f i l i n g  of  exceptions
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i s  reserved  to only those e n t i t i e s  which acquired the r igh ts  and 

status  o f  p a r t ie s  in  the case. Once e le c t in g  to become parties.,  

i t  cannot be f a i r l y  held that the S t a f f  may submit comments on the 

record in  hearings as w e l l  as behind c losed  doors a f t e r  the record  

i s  completed.

Moreover, there is  an abundance o f  author ity  that admin

i s t r a t i v e  s t a f f ,  whether p a r t ie s  or not, may not law fu l ly  a f f e c t  

agency dec is ions  by submission o f  evidence outs ide  o f  hearings. In 

construing the p ro h ib i t io n  in the Federa l  Administrative  Procedure  

Act aga inst  ex parte  contact, the United States Supreme Court,  

stated :

Nor may a hearing examiner consult  any 
person or party ,  inc lud ing  other agency 
o f f i c i a l s , concerning a f a c t  at issue  
in  the hearing,  unless on notice  and 
opportunity fo r  a l l  p a r t ie s  to p a r t i 
c ipa te .  (emphasis supplied )
Butz v.Economou,’ 438 U.S. 478, 514 
"(1978)

I t  i s  fundamental that adm in istrat ive  adjud icat ions must 

be made upon known evidence in  the record. In Colorado, the General  

Assembly has mandated that exceptions to a examiner's recommended 

dec is ion  at the PUC may only be reconsidered by the Commission 

"e i th e r  upon the same record or a f t e r  hear ing" .  C.R.S. §40-6-109(2).  

This language does not a l low  fo r  add it iona l  information to be 

provided by S t a f f ,  without hearing ,to supplement the record below.
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In support o f  th is  p r in c ip le ,  2 Am. J u r . 2d, Administrative  Law, 

Section 385, s ta te s :

(T )hat  adm inistrat ive  ad jud icat ions  must 
be made upon known evidence app l ie s  to 
any kind o f  information obtained by the 
adm inistrat ive  agency se c re t ly  and at a 
time, or p lace other than that appointed  
f o r  a hearing, including  ex parte  t e s t i 
mony and a f f i d a v i t s ,  evidence taken p r io r  
to the time the one aga inst  i  whom the 
dec is ion  runs was made party  to the pro 
ceeding, an in d iv id u a l ' s  own record,  
undisc losed statements or views o f  sub
ord inates  w ith in  the agency, the 
report  o f  a hearing o f f i c e r  to the agency, 
and the recommendations o f  adv isors  to 
the determining agency.

The C ou r t 's  d iscuss ion  in  C a r r o l l  v. Pub lic  U t i l i t i e s  Commission,

25 Conn. Sup. 459, 207 A . 2d 278 (1964) i s  a lso  d i r e c t ly  re levant .

Wherefore, ex parte evidence, o r ig in a t in g  with the Company 

or the S t a f f ,  in th is  case was un law fu l ly  r e l i e d  upon by the Commission 

to reverse  Examiner Trumbull 's  recommended order fo r  refund.

Ss
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B. COLORADO LAW PROHIBITS COMMISSION APPROVAL
OF UTILITY RATES BASED ON RETROACTIVE CHARGES 
FOR PAST LOSSES/PROFITS, ADDED TO OTHERWISE 
FULLY COMPENSATORY RATE LEVELS TO BE COLLECTED 
PROSPECTIVELY.

The arguments presented by the Commission and PSCO are  

a lso  flawed with  respect  to the re t ro ac t iv e  ra te  making is sue .  As 

a pre lim inary  matter i t  should be observed that neither  Answer B r ie f  

f i l e d  fo r  th is  appe l la te  matter contains any r e a l  d iscuss ion  o f  the 

Colorado C onst i tu t iona l  p rov is ion ,  A r t i c l e  I I ,  Section 11, (p roh ib it in g  

re t ro sp ec t iv e  l e g i s l a t i o n ) , as app l ied  to the l e g i s l a t i v e  ra te  making 

author ity  o f  the Commission. See g e n e r a l l y , Opening B r i e f  o f  

P l a in t i f f s - A p p e l l a n t s ,  pp. 22-25.

Rather than address th is  l e g a l  is sue  express ly  l e f t  open 

by the Court in Peoples Natura l  Gas D iv is io n  v. Pub l ic  U t i l i t i e s  

Commission, 197 Colo. 152, 590 P.2d 960 (1979), both the Commission 

and PSCO urged th is  Court to adopt b l i t h e l y  the "hold ing"  a l le ged  

to e x i s t  in f e d e ra l  court dec is ions construing the Federal Power 

Act. Both the Commission and PSCO d i r e c t  th is  Court to the " lead ing  

case" o f  Pub l ic  Service  Company of  New Hampshire v. Federa l  Power 

Commission, 600 F.2d 944 (DC C ir .  1979). At issue in that case 

was Federal  Power Commission (FPC) r e fu s a l ,  as r e t roac t ive  ra te  

making, to approve a surcharge sought by the u t i l i t i e s .  The sp e c i f i c  

controversy involved a surcharge r e su l t in g  when a t ran s i t io n  was 

made between two d i f f e r e n t  types o f  fu e l  adjustment t a r i f f s .  An
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argument made by the u t i l i t i e s  in  the Pub l ic  Service Company e f  

New Hampshire case was that the FPC should not ob ject  to th is  

p a r t ic u la r  type o f  r e t ro a c t iv e  ra te  making since i t  was w i l l i n g  

to a l low  f u e l  adjustment t a r i f f s  which permitted " a f t e r  the fac t  

matching". The Court in  Pub l ic  Service  Company o f  New Hampshire, 

however, r e jec ted  the argument that the existence o f  the " a f t e r  the 

fa c t  matching" t a r i f f s  a ls o  j u s t i f i e d  the t r a n s i t io n  surcharges at  

issue .  There was simply no controversy at  a l l  in  Pu b l ic  Service  

Company o f  New Hampshire about whether the " a f t e r  the fac t  matching" 

t a r i f f  was law fu l  or not. The Court i t s e l f  e x p l i c i t l y  states  in  

th is  regard:

The quest ion  be fo re  us i s  not whether 
cost o f  se rv ice  c lauses with th e i r  
a f t e r  the fa c t  matching can be approved,
600 F .2d at 960

To urge the Pub l ic  Service  Company o f  New Hampshire opinion  

as a "ho ld ing"  in  a " le ad in g  case" to guide th is  Court 's  determination  

o f  app l icab le  Colorado law; i s ; aga inst  th is  backdrop,to lean on the 

weakest o f  reeds.

PSCO fu r th e r  j u s t i f i e s  the over/under recovery prov is ion  

in i t s  Revised GCA mechanism (and the monthly t a r i f f s  submitted there

under) by attempting to d is t in gu ish  the contrary opinions in State  

ex r e l  U t i l i t i e s  Commission v. Edmisten, 232 SE. 2d 184 (NC 1977) 

and In re Vermont Centra l  v. Pub l ic  Service Corporat ion , Docket No. 

S82-460 and 83-240, entered January 13, 1984 (copy attached to the 

Opening B r ie f  in  th is  a p p e a l ) .
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The Court in  Edmisten did  ru le  that the adjustment c lause  

under attack  was not " t e c h n ic a l ly "  r e t ro a c t iv e  ra te  making, as i t  

defined  the term, but ra th er  that the p rospective  surcharge fo r  

unco llec ted  fu e l  costs in  the past  period  was unlawful as d iscrim 

in atory  ra te  making. Regardless o f  tech n ica l nomination, the a n a ly s is  

made by the North C aro lin a  court i s  no the le s s  ap p lic ab le  to the 

in stan t  Colorado s i tu a t io n .  The Edmisten opinion s ta r t s  from the 

p rop o s it ion  that ra te s  should be f ix ed  at a le v e l  which w i l l  recover  

the cost o f  s e rv ic e  to which the ra te  i s  app lied , p lus a f a i r  return  

to the u t i l i t y .  This same standard has been approved as the law in  

Colorado. P u b lic  U t i l i t i e s  Commission v. D i s t r i c t  Court, 186 Colo. 

278, 527 P.2d 233 (1974) ;  Mountain States T & T Company v. Pub lic  

U t i l i t i e s  Commission, 182 Colo. 269, 513 P.2d 721 (1973) .  In reaching  

i t s  f in d in g  o f  "d isc r im in ato ry "  ra te  making, the Edmisten court found 

that adjustments in p rospective  t a r i f f s  to c o l le c t  past d e f i c i t s  in  

add it ion  to otherw ise  f u l l y  compensatory ra te  le v e ls  was contrary  

to the cost o f  se rv ic e  standard. The fundamental problem targeted  

by the Edmisten court was:

Such ra te  making throws the burden o f  
such past expense upon d i f fe r e n t  
customers who use the serv ice  fo r  
d i f f e r e n t  purposes than did the 
customers fo r  whose serv ice  the 
expense was incurred. For example, 
the surcharge here in question  
requ ires  Duke's customers in  the winter
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months to pay more than they otherwise  
should pay fo r  t h e i r  s e rv ic e  because  
o f  the cost  o f  coa l  burned in July and 
August in  supplying e l e c t r i c i t y  fo r  
a i r  cond it ion ing .
232 S.E. 2d at  195.

This s i tu a t io n  created  an obvious issue  o f  unfa irness  

f o r  the Edmisten court .  I t  i s  the same "un fa i rness "  to which 

the ex post facto  ana ly s i s  ap p l ie s  f o r  r e t ro ac t iv e  (or d iscr im inatory )  

ra te  charges in  Colorado. Peoples Natura l  Gas D iv is io n  v. Pub l ic  

U t i l i t i e s  Commission 197 Colo. 152, 590 P.2d 960 (1979).

To d is t in g u ish  the adverse hold ing  in In re Vermont Central  

v. Pub l ic  Service Corporat ion , suprarPSCO argues that the Vermont 

commission's author ity  to approve r e t ro ac t iv e  ra te  making in  an 

adjustment mechanism, almost id e n t i c a l  to the Revised GCA t a r i f f  here,  

i s  more l im ited  than the Colorado PUC' s author ity .  In Vermont, the 

commission's power extends only as f a r  as i t s  s tatu tory  authority ;  in 

Colorado, the Commission enjoys a very  wide la t i tu d e  o f  d iscretion/  

unless l im ited  by statu te  or c o n s t i tu t io n a l  p rov is ion .  PSCO apparently  

overlooks the fa c t  that i t  i s  the ex post facto  p rov is ion  o f  the 

Colorado Const itut ion ,  A r t i c l e  I I ,  Section 11, that i s  being argued 

by P l a in t i f f s -A p p e l l a n t s  to r e s t r i c t  the Commission's rate  making 

a c t i v i t i e s .  The Vermont c o u r t ' s  d i sp o s i t io n  o f  the "true -up" or 

"over/under recovery" p rov is ion  in  u t i l i t y  adjustment c lauses remains, 

th e r e fo r e ,h igh ly  re levant .
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F in a l ly ,  the Commission in  i t s  Answer B r i e f  now contends

that:

(T)he r e s u l t in g  GCA charge which appears  
on a customer*s b i l l  i s  a charge fo r  
energy used a f t e r  the new GCA t a r i f f  i s  
permitted to become e f f e c t i v e  by 
Commission order .

This statement i s  not accurate .  The r e su l t in g  GCA charge 

i s  a charge assessed on not " f o r "  energy used a f t e r  the new GCA 

t a r i f f  becomes e f f e c t i v e .  There i s  no d ispute  with the Commission's 

express f ind ing  in  the adm in is tra t ive  proceeding below that the 

over/under recovery increment in  the r e s u l t in g  GCA charge " i s  not 

intended to p red ic t  gas p r ic e s  in the f u t u r e " , but ra ther  to a l low  

add it ion a l  " c o l l e c t i o n  or c r e d i t "  f o r  energy used p r io r  to the GCA 

t a r i f f  becoming e f f e c t i v e .  And, i t  i s  th is  fea ture  which makes the 

Revised GCA unlawful.
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C. THE COMMISSION UNLAWFULLY DELEGATED ITS 
RATE MAKING AUTHORITY BY ALLOWING PSCO 
TO DETERMINE "APPROPRIATE" RATE ADJUSTMENTS 
IN ANY ONE MONTH WITHOUT MEANINGFUL TARIFF 
STANDARDS OR PRIOR DISCLOSURE OF ESSENTIAL 
INFORMATION TO THE COMMISSION.

The Commission a s se r t s  in  i t s  Answer B r ie f  that the language  

o f  the GCA Revisions a l low ing  "any appropr ia te  adjustments" does not 

const itu te  a grant o f  un fettered  d i s c r e t io n  to PSCO. S p e c i f i c a l l y ,  

the Commission points to language in the t a r i f f  that r e s t r i c t s  

adjustments to "the actua l  cost  the Company pays i t s  supp l ie rs  

fo r  natu ra l  gas " .

I t  i s  obvious in the Company's mind, however, that the

r e s t r i c t i o n  to actua l  cost  o f  gas i s  not qu ite  the d e f in i t i v e

standard suggested by the Commission. In PSCO's Answer B r ie f  the

fo l low ing  d iscuss ion  i s  found:

Because the "quoted” cost o f  gas may 
not be appropr ia te  f o r  regu la to ry  
purposes ( i t  may be too high or too 
l o w ) , the "any appropriate  adjustments"- 
prov is ion  a l lows f l e x i b i l i t y  in ad ju s t 
ing sa id  quoted p r ic e .  Thus, i f  gas 
i s  purchased during the summer fo r  
storage purposes to be drawn down the 
fo l low ing  w in te r ,  the "quoted" cost of  
gas i s  reduced accord ing ly  so that ra te  
payers do not pay fo r  such gas u n t i l  i t  
i s  used.
(a t  page 27)

I f  the Company's "a c tua l  cost of  gas" standard is  so loose  

as to encompass the so rt  o f  permutations quoted above, than there  

i s  no r e a l  standard aga inst  which Company "adjustments" can be 

measured fo r  f i d e l i t y  to Commission authority .
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PSCO a ls o  p ro te s ts  that  Complainants' Opening B r ie f  i s  

r ep le te  with comments about the inadequacy of  the data provided to 

the Commission concerning "appropr ia te  adjustments"prior  to th e i r  

summary approval by the PUC. According to the Company's Answer B r ie f  

these comments about inadequate information are wholly  unsupported in  

the record and amount to nothing more than mere a l l e g a t io n s  or postu

la t io n s  by CEAO and Ca ldw e l l .

To eva luate  th is  c r i t i c i s m  by the Company, the Court i s  

proper ly  r e fe r r e d  to an example o f  the actual  app l icat ions  submitted 

by the Company, inc lud ing  a l l  supporting exh ib i t s ,  and which were 

summarily approved by the Commission. An i l l u s t r a t i v e  app l ica t ion  

appears in  f u l l  in  the record be fo re  the Commission below and has 

been F o l io  ’.indexed fo r  appeal as 960. In paragraph 5 (Fo l io  960) 

o f  that A p p l ic a t io n  No. 32140, dated September 12, 1979, the Company 

makes re fe rence  to an adjustment fo r  "a major increase in ra tes  of  

CIG (Colorado In te r s t a t e  Gas) that w i l l  occur on October 1, 1979". 

Nowhere e ls e  in th is  App l ica t ion ,  (requested to become e f f e c t iv e  

September 24, l979)nor in its accompanying exh ib i ts  i s  the magnitude 

o f  th is  "major" change revea led .

When confronted with the omission of such essential infor

mation to the rate making function, the Company's Manager of Rates 
and Tariffs, James Ranniger, admitted that such information was not 
provided in the monthly Applications, but that it was available for 

the quarterly audits by the Staff, done after tariff approval and
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rate  c o l l e c t io n s  have occurred. Tr. , Aug. “18, 1980, p. 96, l in e  25- 

p. 102, l i n e  22.

information requ ired  to be f i l e d  with  the Commission p r io r  to ra te  

c o l l e c t io n ,  determination of the GCA level in any one month has been 

fo r  a l l  p r a c t i c a l  purposes delegated  to the Company. Under Colorado  

law, th is  i s  an un lawfu l p ra c t ic e .  Whether now corrected or not,  

the ra tes  co l le c ted  p rev ious ly  under such unlawful t a r i f f s  are s t i l l  

in v a l id  and sub jec t  to customer refund.

IV. CONCLUSION

Wherefore, the Court should grant the r e l i e f  requested by 

CEAO and Ca ldwe l l  in th e i r  Opening B r i e f  in  th is  appe l la te  proceeding.

R espec t fu l ly  submitted,

So long as there are no d e f in i t e  standards nor e s sen t ia l

d ! B rnciColes,# 7 7 7 6 a
100 F i l lm ore  Street ,  Suite 390
Denver, Colorado 80206-^908
Telephone: 321-8705
Attorney fo r  P la in t i f f s -A p p e l l a n t s

June 14, 1984
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