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STATEMENT OF THE ISSUES

WHETHER THE DECISIONS OF THE COLORADO PUBLIC UTILITIES
COMMISSION SHOULD BE AFFIRMED, IN ACCORDANCE WITH RELEVANT
LEGAL PRINCIPLES, AS BEING WITHIN THE COMMISSIONS AUTHORITY,
JUST AND REASONABLE AND IN ACCORDANCE WITH THE EVIDENCE.

WHETHER THE COMMISSION ACTED WITHIN ITS AUTHORITY IN RELYING

ON THE EXPERTISE OF ITS STAFF WHO WAS NOT A PARTY IN THE
COMPLAINT PROCEEDING FOR THE PURPOSE OF DISCHARGING ITS
RESPONSIBILITIES WHEN THE INFORMATION RECEIVED WAS SPECIFICALLY
DETAILED IN A COMMISSION DECISION AND HEARINGS WERE SUB-
SEQUENTLY HEARD SO AS TO ALLOW THE PARTIES THE OPPORTUNITY

TO PRESENT TESTIMONY AND EVIDENCE RELATED THERETO.

WHETHER THE -GAS COST ADJUSTMENT CLAUSE AUTHORIZED BY THE
COMMISSION IS LEGALLY DEFECTIVE BECAUSE IT CONSTITUTES
RETROACTIVE RATEMAKING WITHIN THE CONTEXT OF THE CONSTITU-
TIONAL PROVISION PROHIBITING SAME.

WHETHER A CHANGE IN THE RATE COLLECTED UNDER A GAS COST
ADJUSTMENT CLAUSE TARIFF CONSTITUTES AN UNLAWFUL DELEGATION
OF POWER WHEN SAID CHANGE CANNOT BE INSTITUTED WITHOUT FIRST
RECEIVING SPECIFIC COMMISSION AUTHORIZATION FOR THE CHANGE.

STATEMENT OF THE CASE

The instant appeal seeks judicial review of certain
decisions issued by the Public Utilities Commission (also
referred to as "Commission" or "PUC") in a complaint proceeding.
The complaint had been brought by the Colorado Energy Advocacy
Office and Ann Caldwell and they will collectively be referred
to as "CEAO" or "Cbmplainants“. Public Service Company of
Colorado was the Respondent in the Commission proceeding and
shall be referred to by its full name, "Company" or "Respondent".

The Staff of the Public Utilities Commission was a participant



in the proceeding before the Commission and shall be referred
to as "Commission Staff" or "Staff".

In summary, the complaint alleged that the Company's
Gas Cost Adjustment ("GCA") tariff was illegal and should be
set aside. Evidentiary hearings were held before the
Commission on August 28, 1980, December 14, 1981 and December
30, 1981. A number of decisions were issued by the Commission
and the end result was a denial of the allegations made and
the relief requested.

For judicial review purposes, the "final" decision of
the Commission was issued on August 4, 1982. An appeal to
the District Court In and For the City and County of Denver
was then brought, briefs were submitted and oral arguments
were presented on July 22, 1983. Upon conclusion of the
oral arguments, The Honorable Gilbert A. Alexander issued a
bench ruling affirming the Public Utilities Commission. The
ruling was reduced to a written order dated September 9,
1983. The instant appeal was then taken by Complainants.

If specific reference to the transcripts of the eviden-
tiary hearings before the Commission is necessary, it shall
be cited by date, page number and line number. Similarly,
exhibits shall be cited by the exhibit number assigned
during the evidentiarv hearincs When s-ecific citation
to a particular pleading is appropriate, it shall be done by
folio number (the Commission assigned folio numbers to the

entire record when the record was certified to the District



Court).

With respect to the decisions of the Public Utilities
Commission, they generally are very detailed and it is the
substance of those decisions which is the subject of judicial
review. Therefore, to have same readily available for
reference purposes, they are set forth in the Appendices to
the instant Answer Brief. References to same shall be by
decision number and, where appropriate, to the numbered

paragraph and page.

STATEMENT OF THE FACTS

Before discussing the facts surrounding the complaint
which is the subject of the instant appeal, it is necessary
to discuss two related proceedings before the Commission
which had occurred previously.

(a)

Case No. 5721

In January 1977, the Commission issued a decision in
which it noted that the operation of the gas cost adjustment
clauses of three jurisdictional public utilities (including
Public Service Company) was resulting in significant increases
in consumers' bills due to the rapid increase in the wholesale
price of natural gas and decided it was an appropriate time
for a general review of the clauses. The review was to
include, but not be limited to, the impact on various customers,

administrative costs, effect on ability of utilities to



raise capital, present and projected gas supply situations
and the effect of such clauses in relationship to relative
efficiencies in the purchase of natural gas.

After an exhaustive schedule, the Commission issued
Decision No. C78-414 on April 5, 1978 (Appendix 1). 1In said
decision, the Commission allowed the continuance of such
clauses, with certain modifications, because their discontinuance
could have substaﬁtial adverse effects on the ability of the
utilities to raise capital. Also, the Commission ordered the
Staff to perform audits of the clauses as necessary and

closed Docket No. 5721.

(b)

Application No. 31896

On May 24, 1979, Public Service Company filed an applica-
tion with the Commission requesting that it be allowed to
place into effect revised tariff sheets regarding its GCA
clause. On June 19, 1979, the Commission granted said
application in Decision No. C79-941 (Appendix 2).

There are two aspects of the tariffs approved in
Decision No. C79-941 which should be discussed in detail
because they are the subject of the instant appeal. The
tariff sheets are attached to Decision No. C79-941 (Appendix
2).

The first provision relates to the over-recovered and

under-recovered amounts. Since the 1950's, Public Service



Company has had a GCA tariff to recover the frequent gas
cost increases of its suppliers. The calculation of the
GCA amount (up until 1979) had always been based upon an
historical test year, the assumption being that test year
conditions coincided with actual conditions during the time
when the rates were in effect. Precise recovery through the
retail rates of the Company's purchased gas costs never
occurred, with the result that the GCA revenues collected
were greater or lesser than the Company's actual purchased
gas costs.

In order to correct for the mismatch just described,
the Company proposed the new tariff whereby the monthly
calculation of the difference between purchased gas costs
and recovered gas costs for the previous month would be
made and any shortfall or over-recovery between estimated
sales and actual sales during the recovery month would be
added to or subtracted from the unrecovered gas costs
applicable in subsequent months.

Through this mechanism, gas cost revenues would track
purchased gas costs, with the exception of the two month lag
for recovering unrecovered gas costs. The imperfections
resulting from this lag are minor compared to the potential
swings inherent in the method then in effect which was
Cased o0 cie QEmMOnSTraoly rfdaise assumption that actual
experience would mirror the experience during the test year

which was the basis on which the GCA was determined.



The other provision in the tariff relevant to the
instant appeal is the language addressing "any appropriate
adjustments". In calculating purchased gas costs, the
tariff provision allowed said amount to be adjusted for
related items not technically falling under the umbrella of
"purchased gas costs". Typical adjustmentsare: lost and
unaccounted for gas; known increases in suppliers' costs;
costs of gas purchased for underground storage.

Any change in the GCA amount, including appropriate
adjustments, must be submitted by application to the Commission
and must receive Commission approval as a prerequisite to

being allowed.

(c)

Case No. 5923

The complaint, which was filed on April 16, 1980,
challenged the legality of the Company's GCA tariff pro-
visions which had been approved by the Commission in Decision
No. C79-941. Various issues were raised, but the two which
are involved in the instant proceeding are as follows:
whether the tariff provisions addressing over-recovered and
under-recovered amounts constitute retroactive ratemaking;
and whether the tariff provision allowing for "other appro-
priate adjustments" is an unlawful delegation of power.

(The third issue raised in the instant appeal, i.e., ex
parte communications, became an issue later in the complaint

proceeding) .



On May 8, 1980, Public Service Company filed its Answer
wherein it denied all allegations raised by the Complainants.
On August 13, 1980, the Staff of the Public Utilities Commission
entered its appearance in the proceeding as a participant
pursuant to Rule 7(b)(7) of the Rules of Practice and Pro-
cedure of the Public Utilities Commission.

The hearing with respect to the complaint was held on
August 28, 1980 before Examiner Trumbull. The Complainants
Ann Caldwell and William Schroer (Director of CEAO), as well
as Harry A. Galligan, Jr. (Executive Secretary of the Public
Utilities Commission) and James H. Ranniger, Vice-President
of Rates and Regulations for Public Service Company were
called as witnesses by Complainants. The hearing was concluded
the same day and the matter was taken under advisement
pending the issuance of a Recommended Decision.

On April 23, 1981, Examiner Trumbull issued his Recommended
Decision (Decision No. R81-731) wherein he found against
Complainants on all issues raised. (All decisions issued in
Case No. 5923 are set forth in chronological order in Appendix
3). With respect to the claim that the over-recovered and
under-recovered pfovision constitutes retroactive ratemaking,
the Examiner's discussion is set forth in Paragraph No. 11
(pp. 9-11); and, with respect to the claim that the provision
for "other appropriate adjustments" constitutes unlawful
delegation of power, the Examiner's discussion is set forth

in Paragraph Nos. 13 and 14 (pp. 12-13).



Although the GCA tariff was found as not constituting
retroactive ratemaking, the Examiner amended one aspect of
Public Service Company's treatment of over-recovered and
under-recovered amounts. Over-recovered and under-recovered
amounts were handled by the Company on a system-wide basis
rather than specifically tracked to each customer based upon
his or her actual consumption, and the Examiner felt the
calculations should be based upon actual consumption. The
Examiner's discussion of this is set forth in Paragraph No.
2 (pp. 11-12). The Examiner ordered Public Service Company
to make refunds to any customer who paid more under the
system-wide approach than would have been paid based upon
that customer's actual usage (Ordering Paragraph Nos. 1 and
2, p. 13).

Also, although the Examiner did find that the "other
appropriate adjustment" provision was not illegal, he
concluded that there now was sufficient experience to allow
for a specific listing of the adjustments which would be
allowed in the future (Paragraph No. 13, p. 12).

Complainants filed Exceptions to the Examiner's decision
because of his denial of the relief sought in the complaint.

Public Service Company also filed Exceptions (Folio
Nos. 272-285) and the relevant issues addressed were several.
The first was the Examiner's conclusion that over-recovered
and under-recovered amounts should be calculated based upon

each customer's actual consumption. It was the Company's



position that adoption by the Commission of the Examiner's
approach was impractical. The second issue addressed was
the specific listing of "other appropriate adjustments"
without any flexibility provided for including others which
could arise and which could not be foreseen. The third was
the Examiner's discussion, in Paragraph No. 5 (p.5), of a
prior general rate increase proceeding of the Company; the
Company's position was that the Examiner's discussion was
incorrect and without evidentiary support.

On August 18;'1981, the Commission issued Decision No.
C81-1429. AlthoughAthe Commission was not in complete
disagreement with the Examiner's Recommended Decision, for
purposes of clarity the Commission decision contained its
own findings of fact and conclusions thereon without regard
to Recommended Decision No. R81-731. The Commission found
against Complainants with respect to the allegation that
the over-recovered and under-recovered provision constitutes
retroactive ratemaking (Paragraph Nos. 18-26, (pp. 25-28)
and ruled against Complainants with respect to the allegation
that the "other appropriate adjustment" provision consti-
tutes an unlawful delegation of power (Paragraph Nos. 29-32,
(pp. 30-32).

The Commission granted the Company's Exceptions in
its entirety. With respect to the Examiner's conclusion
that the over-recovered and under-recovered amounts should

be calculated on the basis of actual consumption, the Commission



found that the Company's GCA procedure is lawful and the
Examiner's proposal is unwarranted (Paragraph Nos. 27-28,
pp. 28-29). Also, the Commission (like the Examiner)
specifically listed the adjustments which could be included
in the GCA application, but also made it clear that the
Company could request additional items as the need arose
(Paragraph No. 32, p. 32). Finally, the Commission agreed
with Public Service Company's statement of the facts as set
forth in its Exceptions with respect to the context in which
the general rate proceeding (I&S Docket No. 1330) should be
placed and reverséd the Examiner's discussion of same
accordingly (Paragraph Nos. 13-14, pp. 13-14).

On September 8, 1981, Complainants filed a Petition and
Application for Reconsideration of Decision No. C81-1429.
In addition to all previous grounds which Complainants had
raised, Complainants also attacked the Commission's reversal
of the Examiner on the basis that the Commission decision
contained information which was neither supported in the
record nor capable of being derived from evidence in the
record. Public Service Company also filed a Petition for
Reconsideration. However, the issues raised are not related
to the instant appeal and no discussion of same is necessary.

On September 22, 1981, the Commission issued Decision
No. C81-1644 wherein the Commission remanded the matter to
Examiner Trumbull for the purposes of insuring the right of

all parties to fully cross-examine the cost data referred to

-10-



in Decision No. C81-1429 and to explore the cost effectiveness
of the refund procedure proposed by the Examiner in Recommended
Decision No. R81-731. Pending the remand and the issuance

of a supplemental recommended decision, the Commission

stayed all substantive issues which had been raised.

The remand hearings were held before Examiner Temmer on
December 14 and 30, 1981. Although the matter had been
remanded to the Examiner who presided on August 28, 1980,
Examiner Trumbull had left his position with the Commission
prior to the time said remanded hearings could be held and,
as a result, the matter was reassigned to Examiner Temmer
(Decision No. R82-586 dated 4-19-82, p. 3, lst paragraph).

During said remand hearings, the following individuals
testified: Richard A. Carlson of the Commission Staff;
Michael J. McFadden, Director of Federal Regulatory Services
Department for Public Service Company; Ronald Binz, an
expert witness on behalf of Complainants; Henry G. Minor,
Director of the Division of Customer Service for Public
Service Company; and Ronald D. Meisner, Supervisor of
Commercial-Industrial Billing Systems for Public Service
Company. At the conclusion of the hearing on December 30,
1981, Examiner Temmer took the matter under advisement.

In Recommended Decision No. R82-586 issued on April 19,
1982, Examiner Temmer found that: there were no grounds to
sustain the allegations of ex parte evidence having been

illegally received to the prejudice of Complainants; ordering

-11-



a refund as initially recommended in Decision No. R81-731
would not be cost effective; and that the Commission was
justified in setting forth the data contained in Decision
No. C81-1429.

On May 10, 1982, Complainants filed Exceptions to the
Examiner's Recommended Decision No. R82-586 and same was
denied by the Commission on June 22, 1982 (Decision No. C82-
939). On July 14, 1982, Complainants filed an Application
for Rehearing, Reargument and Reconsideration of Decision
No. C81-1429 and said Application was denied by the Commission
on August 4, 1982 (Decision No. C82-1219).

Complainants then sought judicial review in the District
Court in and for the City and County of Denver and same was
assigned to the Honorable Gilbert A. Alexander. On September
9, 1983 Judge Alexander issued his written Order affirming
the Public Utilities Commission. An appeal was taken to
this Court by the Complainants pursuant to 40-6-115(5),

C.R.S. 1973 as amended.

ARGUMENT
I
PURSUANT TO THE APPLICABLE STANDARDS FOR JUDICIAL REVIEW,
THE DECISIONS OF THE PUBLIC UTILITIES COMMISSION SHOULD BE
AFFIRMED AS BEING WITHIN THE COMMISSION'S AUTHORITY, CONSIS-
TENT WITH RELEVANT LEGAL PRINCIPLES, JUST AND REASONABLE AND
IN ACCORDANCE WITH THE EVIDENCE.

Judicial review of a Commission decision is specifically

detailed in C.R.S. 1973, 40-6-114, 40-6-115 and 40-6-116.

-12-



Public Utilities Commission v. District Court, 180 Colo.

388, 390-391, 505 P.2d 1300, 1301 (1973). 1In reviewing a
Commission decision, the Court is required to decide all

relevant questions of law, but its review of fact findings
is limited in determining whether the decision is just and

reasonable and in accordance with the evidence. Union Rural

Electric Association v. Public Utilities Commission, 661

P.2d 247, 251 (Colo. 1983); Parrish v. Public Utilities

Commission, 134 Colo. 192, 196-197, 301 P.2d 343, 345 (1956).

The Commission's findings and its conclusions on

disputed questions of fact shall be final. Answerphone

v. Public Utilities Commission, 185 Colo. 175, 178, 522 P.24

1229, 1230 (1974). A reviewing court will not substitute
its judgment for that of the Commission where there is
conflicting testimony and disputed issues of fact. Colorado-

Ute Electric Association v. Public Utilities Commission,

602 P.2d 861, 865 (Colo. 1979); Answerphone v. Public Utilities

Commission, supra; Sangre de Cristo Electric Association v.

Public Utilities Commission, 185 Colo. 321, 324, 524 P.2d

309, 310 (1974); Parrish v. Public Utilities Commission,

supra.

The decisions of the Commission are presumed to be
reasonable and valid. The burden of showing improprieties
or illegality of a Commission decision is upon the party

attacking the decision; mere allegations will not suffice to

-13-



overcome this presumption. Colorado Municipal League

v. Public Utilities Commission, 597 P.2d 586, 588 (Colo.

1979); Public Utilities Commission v. District Court, 163

Colo. 462, 467-469, 431 P.24 773, 776-777 (1967).
The Commission has a general responsibility to protect
the public interest regarding utility rates and practices.

Morey v. Public Utilities Commission, supra; Public Utilities

Commission v. District Court, 186 Colo. 278, 282-283, 527

P.2d 233, 234-235 (1974). A reviewing court will defer to
the expertise of the Commission in its exercise of judgment,
evaluation and analysis in carrying out its duties. Morey v.

Public Utilities Commission, 629 P.2d 1061, 1067 (Colo.

1981); see Peoples Natural Gas v. Public Utilities Commission,

193 Colo. 421, 567 P.2d 377 (1977).
In fulfilling its function in the area of utility
regulation, the PUC has broad authority to do whatever it

deems necessary or convenient. Mountain States Telephone and

Telegraph Co. v. Public Utilities Commission, 195 Colo. 130,

134-135, 576 P.2d 544, 547 (1978). The scope of that
authority emanates from Article XXV of the Constitution of

the State of Colorado. Mountain States Telephone and Tele-

graph Co. v. Public Utilities Commission, supra; Miller

Bros., Inc. v. Public Utilities Commission, 185 Colo. 414,

525 P.2d 443 (1974); Red Ball Motor Freight, Inc. v. Public

Utilities Commission, 185 Colo. 438, 525 P.2d 439 (1974);

D & G Sanitation, Inc. v. Public Utilities Commission, 185

Colo. 388, 525 P.2d 455 (1974).

-14-



The Commission hires economists, analysts, accountants
and others who provide the expertise which is necessary in

carrying out its responsibilities. Public Utilities Commission

v. District Court, supra, 186 Colo. at 283, 527 P.2d at 235.

Its responsibilities exceed responding to issues as framed;
it is obligated to use its Staff and investigate on its own.

Ohio and Colorado Smelting and Refining Company v. Public

Utilities Commission, 68 Colo. 137, 147, 187 P. 1082, 1086

(1920).

IT1
COMMISSION PROPERLY RELIED UPON ITS STAFF, WHO WAS NOT A
"PARTY" TO THE COMPLAINT PROCEEDING, FOR ITS EXPERTISE AND
SUCH RELIANCE DOES NOT CONSTITUTE EX PARTE COMMUNICATIONS.
THE INFORMATION RECEIVED BY THE COMMISSION FROM ITS STAFF
WAS SPECIFICALLY SET FORTH IN THE COMMISSION DECISION AND
THE MATTER WAS REOPENED FOR THE PARTIES TO CROSS-EXAMINE,
PRESENT EVIDENCE OR OTHERWISE REBUT SAID INFORMATION.
COMPLAINANTS HAVE FAILED TO SHOW ILLEGALITY, MISCONDUCT,
BIAS OR PREJUDICE. '

The first issue addressed by Complainants is the
supposed unlawful Commission reliance on ex parte evidence.
Complainants state that there is no known dispute with
respect to their assertion of the basic facts and proceed to
summarize same.

Contrary to the assertion by Complainants that there is
no known dispute about the basic facts, Public Service

Company submits that Complainants have distorted the role of

the Commission Staff in the complaint proceeding. 1In
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addition to the Statement of the Facts set forth previously
herein, certain additional matters must be noted so that the
role of the Commission Staff in the complaint proceeding may
be properly placed in context.

Part of the relief sought from the Commission by the
Complainants was a declaration that the Company's GCA tariff
approved in 1979 was unconstitutional and an order directing
Public Service Company to refund all monies received under
said tariff. Public Service Company defended the tariff,
and all circumstances surrounding said tariff, and argued
that the relief sought should be denied. 1In the Examiner's
Recommended Decision (Decision No. R81-731), he denied the
relief sought by Complainants. However, he directed Public
Service Company to calculate over-recovered and under-
recovered amounts on a customer-by-customer basis rather
than on a system-wide basis as it had been doing. Because
of the way the issues had been framed in the pleadings and
in the evidentiary hearing, neither Complainants nor Public
Service Company had presented evidence with respect to the
relief recommended by the Examiner. As a result, Public
Service Company's Exceptions (Folio Nos. 272-285) were
voluminous and directed at many of the practical problems
that would arise if the Examiner's recommendation was adopted.

To further place the circumstances in the proper
context, the complaint named Public Service Company as

Respondent. The Commission Staff was not named as a party.
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On August 13, 1980, the Commission Staff entered its appear-
ance pursuant to Rule 7(B) (7) of the Commission's Rules of
Practice and Procedure.

At the hearing held on August 28, 1980, the Commission
Staff presented no testimony or evidence (Tr., 8-28-80, p.
138, line 15). Counsel for the Staff conducted limited
cross—examinatioﬁ for the purpose of clarifying the records
(Tr., 8-28-80, pp. 35-37, 41, 134-135).

In Complainants' post-hearing Statement of Position,
certain allegations were made with respect to failings in
the Staff's audits of the GCA clause. Staff responded to
said allegations, addressing the Staff's procedures for
auditing the GCA clause (Folio Nos. 165-168).

In Decision No. C81-1429, the Commission reversed the
Examiner's order that Public Service Company re-calculate
over-recovered and under-recovered amounts on the basis of
a particular customer's usage and make refunds in certain
circumstances. The Commission concluded this was not cost
effective and its findings are discussed in Decision No.
C81-1429, Paragraph Nos. 28, p. 30.

In response to Exceptions, the Commission remanded the
matter in order to protect the rights of all parties and
stayed all issues pending said remand (Decision No. C81-1644
dated 9-22-81).

On October 5, 1981, the Complainants deposed Staff

member Richard A. Carlson. He testified with respect to



the investigation he conducted and the reporting of the
results of that investigation.

On December 3, 1981, Complainants filed a motion to
compel Mr. Carlson to answer specific questions regarding
the substance of his discussions with Commissioner Miller
and the Staff filed its response on December 7, 1981 (Folio
Nos. 423-428 and 429-433, respectively).

In Decision No. C81-2054 (dated 12-11-81), the Commission
referred the motion to the Examiner so as to provide Complainants
with the opportunity to show the alleged "illegal action,
misconduct, bias or bad faith" on the part of the Commission.
Commissioner Miller recused herself from that decision and
did so with regard to all subsequent decisions.

At the hearing on December 14, 1981, Complainants called
Mr. Carlson as a witness (all references in the instant para-
graph are to the transcript of said hearing). Mr. Carlson
testified regarding his investigation into the cost effec-
tiveness of the Examiner's proposal in Recommended Decision
No. R81-731, his doing so because his supervisor requested
it and the reporting of the results (p. 13, line 13 - p.

29, line 13). He also testified that he was not a participant
at the August 28, 1980 hearing and that he was not even
present at that hearing (p. 11, line 5 - p. 12, lines 15,
23-25); and that the Staff was not an active party in the
complaint proceeding (p. 12, lines 10-15). Further, Mr.

Carlson testified that the Staff has an internal policy that
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a Staff member who testifies in a proceeding cannot provide
assistance to the Commission (p. 31, line 15 - p. 32, line
12); that he is the Staff member who is an expert regarding
fuel cost, electric cost and gas cost adjustment clauses (p.
8, line 14 - p. 9, line 3, p. 31, lines 5-9); that the
duties of the Staff include providing the Commission with
technical expertise, and that the specific request made of
him and providing the results, in a case in which he was not
a witness, was part of his duties (p. 32, line 13 - p. 33,
line 8).

In the substantive stage of the hearing on December 14
and 30, 1981, the Staff presented no witnesses and engaged
in no cross-examination. The Staff at no point has taken a
position on the substantive issue raised in the complaint;
its only interest was to insure that no party unfairly
impugned the integrity of its audits.

The Commission has taken the position (Decision No.
R82-256, p. 6, last paragraph) that 24-4-105(14) of the
Administrative Procedure Act (APA), which prohibits receipt
or consideration by an agency of ex parte material received
without notice, is not applicable to the Commission in light
of the provisions of C.R.S. 1973, 40-6-113(6). The latter
provision specifically recognizes that the Commission may
secure information on its own initiative.

Public Service Company submits the Commission's actions

in this proceeding were within its authority regardless of
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which statute is applicable. The Commission has stated its
position regarding the applicability of the Public Utilities
Law and presumably will do so in its brief. Therefore, Public
Service Company will discuss the APA.

Under the APA, it is ex parte communications which are
prohibited, and it is generally recognized that the term
does not apply to communications within the agency. See
Davis, Administrative Law Treatise, 2nd Edition, Vol. 3,
Sections 17, 8-~17.10. If the term is interpreted to mean
communications between the Commission and its Staff when it
is not a party, the end result would nullify the principal
reason why courts defer to the expertise of the Commission.
Further, it would thwart the very purpose for which the
Commission is allowed to hire specialists.

Even if one concludes that an ex parte communication
occurred between the Staff and the Commission, the APA
prohibition applies only if there has been no notice of the
receipt or consideration of the information. 1In the proceeding
herein, the Commission specifically referred to the information,
reopened the record for presentation of any relevant evidence,
received detailed evidence from Complainants as well as
Public Service Company (in addition to the testimony of Mr.
Carlson, who was called as a witness by the Company) and
concluded that the refund ordered by Examiner Trumbull was
not cost effective. At that point, the evidence presented

was far in excess of the data collected by Mr. Carlson and



which is claimed as being ex parte.

Public Service Company submits that the Commission's
actions were within its authority, the Commission did not
abuse its discretion, Complainants have failed to show bad
faith, illegality or bias, there is no evidence to support
an assertion of prejudice and there is substantial evidence
to support the conclusion that Examiner Trumbull's proposal

was not cost effective.

III
PUBLIC SERVICE COMPANY'S GCA TARIFF DOES NOT CONSTITUTE
RETROACTIVE -RATEMAKING PROHIBITED BY THE CONSTITUTION AND
THE COMMISSION'S APPROVAL OF SAME WAS WITHIN THE COMMISSION'S
BROAD AUTHORITY.

Since the 1950's, purchased gas costs have constituted
a significant portion of the Company's operéting expenses
and gas cost increases by suppliers have been frequent. As
a result, the Company has had an adjustment clause since
that time to pass-on to its customers the increased costs
without the necessity of continually filing requests for
general rate increases.

The manner. in which the Company's GCA tariff operated
prior to June 19, 1979 and subsequent thereto is specifically
described in the Statement of the Facts section of this
Answer Brief ("Application No. 31896"). The type of clause

in effect prior to June 19, 1979 is commonly referred to as

a "fixed rate" tariff; the type of clause that went into
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effect on June 19, 1979 is generally referred to as a "cost
of service" tariff.

Whether a fixed rate tariff or a cost of service tariff
has been in?olved, approval of the Commission has been a
prerequisite in Colorado to implementation of a change in
the GCA amount. This 1is not necessarily true in all GCA
clauses used in jurisdictions other than Colorado.

A number of courts have dealt with the issue of adjust-
ment clauses (gas and electric) and a leading case in this

area is Public Service Company of New Hampshire v. Federal

Energy Regulatory Commission, 600 F.2d 944 (DC Cir. 1979).

While the case deals with fuel (electric) adjustment clauses,
the discussion is equally applicable here.

In that case, a number of utilities had in place certain
tariffs which used an historic period as a proxy for fuel
costs to be incurred (and recovered) in the future (i.e.,
fixed rate tariffs). In late 1975, the utilities revised
their tariffs to cost of service tariffs. When the transi-
tion was made, the utilities attempted to carry over into
the new tariffs, by means of a surcharge, amounts they
calculated as still being owed under the old tariffs. The
Federal Energy Regulatory Commission (FERC) refused to
approve the surcharges.

The case deals with the specific question of whether
any mismatch in costs under the superceded fixed rate tariff

can be carried over by means of a surcharge in the newly
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approved cost of service tariff. In the case at hand,
Public Service Company made no attempt subsequent to June
19, 1979 to carry over into the new tariff any mismatch
which had occurred previously.

The case is relevant because it clearly holds that;
absent such an attempt, cost of service tariffs do not
constitute retroactive ratemaking. Three other Circuits,
which issued decisions with respect to the transition issue,
reached varying results regarding the transition issue.
However, all agreed that cost of service tariffs absent
such an attempt, do not constitute retroactive ratemaking.

Jersey Central Power & Light Co. v. Federal Energy Regulatory

Commission, 589 F.2d 142 (3d Cir. 1978); Virginia Electric

and Power Co. v. Federal Energy Regulatory Commission, 580

F.2d 710 (4th Cir. 1978); Maine Public Service Co. v. Federal

Power Commission, 579 F.2d4 659 (1lst Cir. 1978).

As the tariffs approved June 19, 1979 indicate, Public
Service Company was seeking authority to implement a cost of
service tariff so as to correct the problems associated with
the fixed rate tariff then in effect. 1In its approval
(Decision No. C79-941) of the request, the Commission clearly
understood that the tariff was in the nature of a cost of
service tariff.

This Court has addressed the obligation of the Commission
to set rates which protect both the ratepayer and the investor

and this Court has specifically recognized the authority of



the Commission to allow GCA tariffs. Public Service Company

v. Public Utilities Commission, 644 P.2d4 933, 935, 939

(1982) . Public Service Company further submits that the
specific GCA tariff approved also was within the Commission's

authority. Mountain States Telephone and Telegraph Co. v.

Public Utilities Commission, supra; Miller Bros., Inc. V.

Public Utilities Commission, supra. The Commission had the

authority to disallow any adjustment clause, allow continuance
of the fixed rate tariff approach or authorize implementation
of the cost of service tariff. When the Commission has a
number of reasonable alternatives available to it, its

judgment will not be disturbed on appeal. Public Service

Company v. Public Utilities Commission, 653 P.2d 1117, 1120

(Colo., 1982).
Specific support to rebut the allegation of retroactive

ratemaking is found in Peoples Natural Gas v. Public Utilities

Commission, 590 P.2d 960 (Colo. 1979). 1In that case, the

utility (Peoples) filed two tariffs to increase rates in two
different service areas to recover increased costs of gas

imposed on it by its suppliers. Peoples also requested that

it be allowed to impose a surcharge to cover losses it would
incur between the time of filing and the time of the Commission's
decision. The Commission approved both increases; however,

the Commission denied the surcharge in one proceeding and
granted it in the other proceeding. The District Court

hearing the appeal of the denial of the surcharge reversed
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the Commission; the District Court hearing the other appeal
affirmed the granting of the surcharge. The two cases were
then consolidated on appeal and this Court affirmed both
District Court decisions.

As the Court indicated, the concept of retroactive
ratemaking within the context of the Constitution is not to

be blindly applied. 590 P.2d at 962; also, see Narragansett

Electric Co. v. Burke, 415 A.2d 177 (1980). The Court held

that the surcharge was wvalid, finding that the surcharge
addressed expenses occurring after the filing of the tariff,
the expenses were not connected with the utility's performance
and the surcharge applied only to the period during which

the Commission was considering the increase.

In the instant case, Public Service Company's situation
is even more favorable than Peoples. The entire GCA mechanism
was specifically approved; the Commission specifically
endorsed the concept of cost of service tariffs for gas
costs; any change in the GCA amount must first be approved
by the Commission; it is only gas costs which are involved;
it is only the mismatch which is carried over; and all
changes are prospective.

In In Re Central Vermont Public Service Corporation

(attached to the Opening Brief of Complainant herein), the
Vermont Supreme Court reversed a Commission order allowing a
"true-up" mechanism. The basis for doing so was that the

statute must authorize such an approach (p. 10) and the
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Commission decision is lacking any statement of justification
for treating fuel costs differently than other costs (p.
12).

In Vermont, the Commission's authority flows from the
statute and retroactive ratemaking under any circumstances
is prohibited unless specifically authorized by statute.
Thus, Vermont has even refused to recognize any recovery for
the economic catastophe resulting from flood damage. Petition

of Central Vermont Public Service Corporation, 116 VT 206,

71 A.2d 576 (1950).

With that background, the Vermont Supreme Court held
that the Vermont Commission needs statutory authorization to
authorize a "true-up" mechanism. The breadth of the authority
vested in the Colorado Commission, however, is not so limifed.

Mountain States Telephone and Telegraph Co. v. Public Utilities

Commission, supra; Miller Bros., Inc. v. Public Utilities

Commission, supra.

With respect to the Vermont Supreme Court's holding
regarding lack of justification, the Colorado Commission has
discussed the reasons for allowing GCA clauses on a number
of occasions and has determined a need exists. Decision
Nos. C78-414; C79-941; R81-731, pp. 2-4; C81-1429, pp. 6-11.

Finally, the case of State Ex Rel. Utilities Commission

v. Edmisten, 232 SE.2d 184 (N Caro. 1977), does not offer
the support claimed by Complainants. The North Carolina

legislature passed legislation fully terminating fuel adjustment
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clauses effective September 1, 1975 and the issue before the
Court was the utility's attempt to circumvent the statute.
In its decision, the Court held that the newly enacted
statute precluded the utility's attempt. However, the Court
stated that the adjustment clause did not constitute retro-
active ratemaking. 232 SE.2d at 194. Further, the Court's
discussion recognizes that the clause in question was a
fixed rate tariff and would not allow it to be converted

into a cost of service tariff. 232 SE.2d at 194, 196-197.

v
THE PROVISION ALLOWING "ANY APPROPRIATE ADJUSTMENTS" TO BE
INCLUDED IN THE CALCULATION OF PURCHASED GAS COSTS IS
SUFFICIENTLY DEFINITIVE, IN LIGHT OF ALL THE ATTENDANT
CIRCUMSTANCES AND THE APPROVAL OF SUCH LANGUAGE BY THE
COMMISSION WAS JUST AND REASCONABLE.
IN LIGHT OF THE FACT THAT SPECIFIC COMMISSION APPROVAL MUST
BE OBTAINED BEFORE ANY CHANGE IN THE GCA RATE MAY BE IMPLE-
MENTED, THERE IS NO UNLAWFUL DELEGATION OF POWER AS ALLEGED
BY COMPLAINANTS.

The GCA tariff under review provides that the GCA is to
reflect changes in the cost of gas purchased from suppliers.
Because the "quoted" cost of gas may not be appropriate for
regulatory purposes (it may be too high or too low), the
"any appropriate adjustments" provision allows flexibility
in adjusting said quoted price. Thus, if gas is purchased
during the summer for storage purposes to be drawn down the

following winter, the "quoted" cost of gas is reduced accordingly

so that ratepayers do not pay for such gas until it is used.
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Regardless of what adjustments are taken into account
by the Company in calculating the cost for inclusion in its
calculations, an application containing information deemed
relevant by the Commission must be filed and a decision
specifically approving same must be issued before any change
in the rate may be made. With that prerequisite, Complainant's

allegation is without merit. City of Evansville v. Southern

Indiana Gas and Electric Co., 339 NE. 2d 562, 592 and cases

cited therein (Indiana 1975).

This Court previously has recognized the validity of
rates which had been filed by a utility and became effective
by operation of law because the Commission did not institute
an investigation thereby suspending same during the statutory

30 day waiting period. Public Utilities Commission v.

District Court, supra, 186 Colo. 278, 527 P.2d 233 (1974).

Even though rates becoming effective in this manner are
lawful, Complainants ask this Court to find that rates
specifically authorized by a decision are unlawful.

The case of Baca Grande Corporation v. Public Utilities

Commission, 190 Colo. 201, 544 P.2d 977 (1976), cited by

Complainants, is wholly inapposite. 1In Baca Grande, the

utility was given the absolute discretion to decide whether

a developer would receive a refund and which rate customers

having underground facilities would be charged. That is not
the situation in the instant case. In the case at hand,

Public Service Company does not have the ability to make the
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choice. Specific Commission approval of any proposal is a
prerequisite to implementation.

Complainants' Opening Brief is replete with comments
about the inadequacy of the information provided the Commission
and the review made by the Staff. However, Complainants
presented no evidence on this issue even though a member of
the Staff could have been subpoenaed (just as Mssrs. Galligan
and Ranniger were called). Instead, we have Complainants
asking this Court to assume that the sufficiency of the
information provided should be judged by Complainant without
any evidence that it is not sufficient for the Commission
and its Staff. These mere allegations and postulations,
without more, cannot sustain a reversal of the Commission.

Colorado Municipal League v. Public Utilities Commission,

supra; Public Utilities Commission v. District Court, supra,

163 Colo. 462, 431 P.2d 776 (1967).

CONCLUSTION

Public Service Company of Colorado respectfully requests
that the Court enter its decision affirming the decisions of

the Public Utilities Commission and ruling against Complainants
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with respect to all issues raised.
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*fs, tha three gas utilities are

&1lowed t0 increazsa or to decrezse rzziz scheduies tor natural gas &t such
times &s the incrzase or dacrs2se in ne ceet of purchesed gas eauals

2t lezst cné mill (S 0J1) ,ef :nou<=rf cubic Tzez (¥c7). The vToregcing
tEritTs do not r=su. .n aus since eazn tTiling gf -
Secoocad 5CA or PG d £ 5v 7iling an aopii-
czzicn wizh the rcrr in zdvance of ne sre-
possd ertectiv cetz ion i< not lecaily
reoyired o &ct on the & i i 't:nln e 0eys ,nd no GiA ¢r
P2A 2riff cen go ints &7 Zommizsicn order,

-3- ) DOTHR



<nz 3277 of ths Commission an osoor-
3T T9zu-es, wnizn arsz susmitiad with -
21s¢ rezeivas, usually on en 2nnual
f 23 I <n2 Ccrmission's dass-on quasiicn-
n <2 <n =-z zomsinvs' efficiency. It shculé
z 2d o7 tne {cmmission zudizs tnese usitlities
o 51 sz % ver ing costs and-other dit2
hz 4 o tna Conr1 sion. Ail oF zhas2 mzasyras n1n1m1:a the
oCs suse, wnich concsivatzly colic axist wnen & GCA or 2
e nism is zutomesic.
SFTaps of +he 804 e sz TIX 2e Comseavig ITFizjencv
On2 of the prime r=zasons T<r instituting this procsaeding was
0 ¢ive the Commissicn en cpporiuniTy to reezssass and re-zvaluata Ih2
2772273 o 8J4 or 2 PGA on the gas siilizies!' afficienzv. Opocaents
c? <n2 conzast oFf 2 GTA or & PSA clagse argue that Hoth tne utilities
and tha reguietory ausherisy incur istrative cosis tnhat do nol
Justity their usz, and, meraover, =i srztion of the GCA or the °ZA
r2rross, it ns: e]imwna-=s, gny inze 2 on the pert of the utilitias
S0 ctizin the da2st pessibie pricgs o their purchased gas. In order
<0 adiress this issus, zn explanaticn of the gas supply situation in
Colorzcdo is nzcassary. :

G2s utili
types of suppiiars:
wz]lhead prochers.
interstate and intrastzte pipalines 2
:rc‘-'s“s; Public Service, 84% from zn

- ke

Intzrstate and intrastate

2 D1p=

ror exampie, Peszies recsives about 725

ties in Colorado racsive: their natural gas Trom twwo

lines and intrastzza
Trom

2'w Trom intras=atz wellhead
terstzte pioe11n_,

and 6%

from indecencent wellhead producars .n'ouoh its purchasss Trom an intre-

=iz pipeizne, and, Rocky Mounzzin 3% frem
pelines, and £72 {rem intrastate wsiThszd
o>tzined fram interst;te pipelinas is,

-

n- Dy the rederal

et 10 h

[1 LN
v O

_as “"FPI") ang th
sudjact to the jurisciction of

A s s I s A
Wy O €O N -

whe Commissi

unreculatad, is, to

tha Tadare] jevel,

intars

produce
cT course, subject to regu-
Inergy Rasulzicry Cocm1ss1on (hereinafier referrad
“FIRC"), Tormerly Federal Powsr Commission (hereinafter referred
thet portion of gas o5zzined ¥rom intrastate pipelines

10n.

-
saTe

jon of

T2tz and intr2
rs. Tnat port

Moreover, even thit

Forsien 67 the gas raceived Trom intrastate wellhesad p*oduc=r>, whizh i
2 larae ex:tant, invluenced by the pricing policies et

Those federzl pricing polizies have had a significant ovf

uvoon the price o7 gas sold in Colorzso at tne
o7 the decision
in Opinion Nc.

rate o7
post-1974 vini2ge (“"new
with $.01 quzrsariy escaiations.

770, Docket NHo. RM75-.4, inzre

retel

by.the then FFC in 1278. On July 2

ased

1073-1974 vintzge cas Trecm §.52 per Mci to
") cas from $.32 per Mci to
0n November &, 16785,

ame
1 level as the rasult
7, 1975, the FPC,
he base nationz]
$1.01 per McT and
$1.42 per McT eech
the FPC, in

Opinion No. 770-A, rzduced the base nationa] raze of 1673-1974 vint

ges to $.83. Pre-1973 vintage gas wzs nct af
770 and 770-A end remeins at $.285 car Mcd.

&7 the vedzral level, 1un=d1a.e1y bz:
2 PEA clauses of
raised their prices in accordance inarewith.

Teztad

Thase

s

by Opinion Nos.
increases, authorized

an %2 be reflectad in the GCA 2nd
the various utilizies as their pipeline suppliers

0076k




Tor raturzl czs was 2150

immadizte zz2d precducars ¢F naturel cas
in iz inw ] terz nce aulzzaZ eijther by the Commissien

or the FIRC. A : mH in intrastate commerce are nede
undzsr con s zrs cn the one hind and pipe~
line

the 6thsr hanc. Thase cen-
<o 2s either “most Tavored
“jus+ and reascnadble FrPCorate
orice o7 naturel gas during the
curchzsed by the buver,
in =2 ceniract. Afser

trzcs Conzzin wnz= 3
rnzticn clauses, :
¢lauses,” which permis es

term cf the contrzcs

or prescribed by the F? S niCnEr I

F2C Ozinion Nos. 770 and 770~-A were @ head rroducers of natural
gzs teing scld in intrasizse commercs z2n demanding, pursuant tc thesa
ciausas, *he highest orice zuthorizad th edinicns (1.42 per Kef
pius S.01 quaFiarly ssczlziong, Wionhc-o FesTrs =0 T vintzage of the
well covered in the centracs. Seme of e TEmwsiitter T ihe Suit2
velT compelied 0 222307 “aose Camends Tor teer of drying-up the future
scurcss of natural gzs wiin wnich 2o supply their customsrs.

Tne Commission in w0 racent proczedings invoiving Peoples
(investigation and Suspensicn Docket Nos. 1070 and 1072) has mede it
clezr that it looks with cisTavey upon utilities nezctizting with
veilhezd .producars such esczletion clauses, wnich do nct take into

@tzount the vintece of czs. Ynile the Ccrmission is awzre wmat Colorado
gas utilities must compes2 with other >uvers, who ar2 nct constréined .
By such regulefory oversicht, Tor the dvindling supclies of Colorado :
neturel ges, it was Telt that such resirictions would not unduly limit
tne utilities’ Tlexibili<y in necctiating &and viculd prevent the possi-
bility of Colorado ccnsumers p2ying 7or winétall prodits to such well-
hezd producers. ATter &li, if such weilhezd producsrs dadicaied their
125 10 intersizts ccmercs, they would s=i11 only be enzitied to the
intage pricz esizblished by the FPL in Opinion Nos. 770 and 770-A.
hus, meking a similar resiriction upcn Colorado utiiities in negciiati
or such intrastats g&s shouid nct put those utilities zt a competitive
iszdvantace. Howevsr, it s cuite clzar Trom the record in this pre-
ceeding that the pricz nezstiatzd tn naw contrects, witiout regard Lo
escziztion clauses, is tied very cicsely to the Tzdzrzi national rate
for interstata cas. lereover, the avidence alsd has shown that suppiiers
-e2re demanding, &s an 2ltzrnative to the ‘escalaticn ciause, inclusion of
_renegotiation clauses which opan up such contrazcis at cne-, Wo-, or
three-year periods zczin o assure thit such suppiiers ere priced at
legsT 2t the going interstz<e raza.

"

-

ng

o sh =)

Thus, whethar the utilities receive their cas from interstatle
¢r intrastzte sources, the price *hay zre required to pay is largely
beyvond their control. There is no doutt that Colorade utilities Tind
themselves in a "seller's merket,™ & zituation which, untorwnataly,
Thus, *he Commissiocn believes

that the exiszance ¢f 2 GJA or & PSA cieuse hes litzls, i any, eftect
unon “hose utilities' evficiency znd incentive o coiin the lowes: frice
, possible in today's gas market. .
L}

~wiji—exdes Ter gome vims fngg oshoFfoTare

TnEé< 3s notT IO SaV, nowever, that ths uiilities no loncar need
be concerned eoout 4oing evervining wizhin thzir power 0 odizin neTuri
23s at tne Towest orize possidie or izt this fommissien ne2c net continue

1 sove conclusicn is 2 simie

0 meaiTor the situaticn.  Instazd
recscnition 67 tne sT2tz 6T Th

Cre23inG SnCrI2ges Ci razturs

o ' , Y 00764
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ir pip=lin2 suroijes betore ths
z érz inz minimum poesible commens
s ns z servics end goveleopmant of addi-
i 5 , €25 uTil raceiving newura2] ¢as Trom intrestizte
ws r 1 be expectad vigorcusly <o nzgotizts with tness
or T sT pe3sitiz prize tnzT will allow tha supplisrs %o
ete] ia 7 ness sourzss vrel g2s nesdsd by the utilities
zn (of TETS. A inzily, ission will conztinue t0
o nz gas usiliti Tiorts he oirterstzits zng intrastzie
o thin thz cenzs s v d hszring procadures
uSS

2K or :he PEA clauses sheuld

be and Rozky Mountzin &t this

A 252 C2% €0STs make up 2

si = +2] exozrses; (2) tne rate of
in orchz 2S¢ £os= hzs besn greztar than wn2 oanerel
i their othzr expaanse levals; (2)

< 2 PSA ciavses, in lignt of the

2 staptizl adverse eti2c1s on these
< 3 fote2 (&) <hz Jevel of those purchased

c s is ly beycnd & 01 ¢f those companies; and, (3)

2 ntiz as’ or inev i s cen be adesuztely prevented .
b raguiziory scruliny es n@iter ordared. If any of thessa

o ances chzngs in the Tut ne. Commission, will, of course,

r gte ths procedure

Modifications

Es praviously mes<ioneZ, ine Commission has est2blished certzin
procedural s&Tesuzrds To assure T the Tigures sudbmitted by the
utilities ars resviewed by ths St= 2 ¢iven regulastory epcrovel prior
w0 <their effective czis. Thne Lo = balievas that thesa procegdures
sheuid be continuesd with some Lozl ions &s hereinefter expléines.

The vtilitiss shzll continue to Tile the underlying data sup-
porting any GCA or PGA zpplicetion zs they have done in thz pasi. Tne
Commission sheil continue, throuzh “=s Stz77, ‘o chack that g2tz prior
<0 entering izs order putiting the &I5 or thz Pef into efieci. Moreover,
the Comnission shall continue tc audit <inose ¢omdaries having GCA or PGA
cizuses on a periodic basis zs required, HKowever, thz Commission
believes that an additiocnal szfecuzrd should be added. Thzt is, the
Commission shall ? h an annuzi GZA or PZL redort to
be Tiled by *he u-iiizies 70,10~2 . invasIiCzLive neicang. Such
r2ing ancé jnvastigaTive nhe Shc- IG encoma2ass the
ent and prejected market r ces service, present and
jacted suppiies ¢f gzs aveai <heose reauirements, any
rcizcied curzzilme 2s ne result o inaceguzie

3 utilities as tney &fiact tne
272 suppiies of gas at
zt ine Commission may wish
ory reguirsment should not unduly

eveinzgTiar e3

-
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turg the Reszondenzs &and will ore <he Commiscion and tThe ouclic

&N C2D0rTunity Tt MCLiIor wneIner = nies &rs dzinc everyining

wish n “hzir oo <) keap their pr € £r3ts g7 & minimum.  In o tne
E3 ] ennuz’ iszicse thzt & utility hes
vE itz crizsmers, &5 & result of ne onsrilion
3 ZTsion wil) teke e-c-sorizte action O

£f¥ess rnecessary refuncs inctlucing intereel—m
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Heoefully, - this proc=fur* vwill ¢2 2 Teong way towerd enhincing the
sTTectivanass of the Ccemmission's racu ‘aticn ¢t the GCA or the PGA and
the pudblic's convicdance in that raguiztion.

tien, &s was dzmomstrétzd in ths Commission's investi-
zztion of ine ¢11c Sarvics Com;any s Tuel cost acjusTaznt clause (Case
o, 3700), not cnly is there & lack of c.nficanc= in the regulazory

rocecyres involved in GZA or PGA, bul oznv cusiomars, undersiznczsly,
0 nct understand iIs pursoss or {ts c::ra:wcn. Tne Cormission belisves

;2T e mere zspeirance on the biil of the phrese "gas cost adjusent”
M

[\
'U n
) _l.

‘ [ AR

cr p.r::-_cg 25 cest &l
zmount is insui{icisnt o
The PSA is and how it coszr
Se scm2 exnlznziion of <h
2111, so that T°% cisic:s Cs
rscordingly, the Commissi iz
2 oropesel to the Commiss ng
GZA within fheir 2iiling

Caicy

‘f

-As an imitiel natte". it should be peinted out that the ¢

‘.nclucsd in the GCZA or the P24 computziicn should reflzct the dslive
orice of p19=x.ns znc wellhezd cas, inciuding charges 7or gaihs ring,
-,::ress1on and transporzztion. It is irue thet the Cezmission in Case

He. 5700, 1nvo:v~ng tng in ve-:igation ¢ The Pudlic Servica fuel cost
ecjusment clause, authorized inciusicn of oniy the pure cost of fuel
&nd specitically exc luded such cest msocriztion. The situzion
with the dalivery cf ces is somewnheti ¢i —_F:?:T"Tﬁe utiltity, as a :
_~racti.a1 matIar, th no weay ¢d=fu>te1y <0 segregate charges vor catharing,

compression, and transportztion irom the charges For the actual comcdisy.
Tne Cormission is aw:re thet aliowing such chargas Tor czthering, o~-ros-
sion, and transporiaticn may give the uiility incentive to net buiid and
use its own fecilisies feor cZthering, comoression, &né iransporiztion
&nd instead to rely upon thoss of *he u::T.=r, ’hﬂrs:v z1Toving it o2
p&ss-on such chargas direc:ly throuch the &CA or the FGA. how:ver, e
crmission will monitor <his sitwation ciosely in the ennual review
procscures described zbove.

In genaral, *he Commission will acdhere to the me<hods currsn
used by gas utilities for czlculazion of zhzir P:AS and GCAs. The
cziculations azre computed CiTiersntly dzpending upon whether the cas is

rzceived ¥rom a pipeiine supplier or Trom & helihead'produ:er. Raspong2nss
should ueneralny patiarn their €CA or r_n yar1.. Sor pipsline purcneses
gTter the sampie szt Torih in Apoencix A and for weilhzed -purcnases
Tier the szmple sei Torth in Aopendix E.

02D2%:R

C“HVISSLO” £R0Z8s TELT

1. 3ec.;lws Ne+srzl G2e Division cf Herthern Netural Gas Comzany,
Public Service Company ¢ foiorzee, 2né mrocky Mounsazin haturzl G

te, znd hcrnny are, orcerzd D j2 witn
gzte o7 this Crdsr ravised 2rifi snsets
in Azzandices A 2ad 3 and in Ine Tuturs
3 > ¢ Gazs AdjusTienz i
sed NersIs 2§ ASzencix A (For zipeline ;u
g purcneses).
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v t22ting pefore its
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b, Szid zopiication s-211 bs-2ccompanied by
rasp ¢ jen-z “zzss-on ouastionnziras”
iTm 2 i sing2 tnz and ¢ e
a8 2 previous "szss-cn
cuas -'o*' nu::er 3,
L, 1 2ire” spouid
ba v for 2 GCA or
PeA ¢ in such application,

e ciose of each calendar

vezr, g isicn of Horthern hetural

smazny of Colorado, and :

Lastom;a;v z
s Zemszny snall Tile 2
o
A%

i
Rocky Mounizin Nzt

w
w
"3
o < Y
fv =1 O

rel
detailed reporsi with thd {cmmission (a2 formas for
which will bs dezziled z% fuiurs dats) setiing forth

present and projactad markszt recuirensnts Tor gas
ssrvice, prasent and projezzed suppiies of gas
2veiizbie *C mzz= Those remsivements, 2ny curTent
or projectzgd curtzilment 7 sarvice as the resu]
inadaeguats supclies, cas purchass practices o) the
utilities as ¢ % = suzcess oF th= uili-
ties in cbt:iqing %2 sudpiias of gas 2t
reasoratlie pricas, i1 2s such additional data
as the Commission 2 Trom tim2 o time.

i
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m oo,k
o h
Y
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d. The S%277 of the lzmmission shasl perfom
such a2ucits of the &33zs Cost AZjus*ment or Burchesad
Gzs AdJus:n:n: zjause of Fzoples Netural G2s Divi-

sion of fiorinern hLaturel E;s Comsany, Public Sarvice
‘Company of Colorado, and Rizky Mountain heturzl
Gas Compzny 25 necessary. -

e. - Subseguent %o the raceipt of the report
spacified in paragrasn 2¢ zbove, th: Commission will
hold an investigztory hzering Yor the purpese -¢7f
having cas utility o7{icizls 2opear and answer
cueszions from tne Cormission or other interested
r2rsies relevent %o issues evvecting the Ga2s Cast
Kijushznt or :ne Purchassi Zas Adjusthent clauses.

§. By Mzy 1, 1872, F290les lieturel Gas Division
of Northern MNetural Gas Cszzany, Pudlic Service Company
¢t Coloracds, ancd Rogk in Nazural Gas ‘Comseny
shal] su=ais & oroposel Iz tne Cormission Tor explanztion
of their G625 Cog+ Adjustoznt .or Purcnhzsad Gas
£éjusTnans cleuse within Tmzir raspactive billing
s

prozesura

.)(Y" ye'



3. Any mcTicns oreasantly psnding
te, and hersbdby ars, <aniad.

4, Czs2 ho. 3721 be, and herzby is, clesed.

.

‘. This Order shzil be effective Z1 days {rom th
cecision. :

DORE T GPIN MIZTIIS the 3tk cazy of Fpril, 1678

UTILITIZS COMMISSION

THE PU3LIC UTI
IF THEI STATZ OF CCLCRADO
ZOWIN R..LUNDSZRS

IDYTHEI S. MILLER

AHDIRS €. ARNOLD

AT7IST: A TRUZ,COPY :

' &
.9/\4—% d d;&&.a'x-—obé
herr#A. Galiicand o,

Executive Secretary
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- duias zra subject 0 @ Gis
st AZ Purcnz =7] 827 chanaes in 2
zost ot 24 Tro 2 sucpiiers 2s nerzin
erovids Cost A Gas Acjusthent emcunt
jor gil rztas T
e
FRIJUINCZY OF CHANGE
Tne Gas Cos™ Adjustient or Surchasad Gas Adjus<tman® amounts
shall be subject o revision, al#icuss not necassarily revisad, montaiy
©30 2djust Tor changes in the everzgs 203+ of gas ©o the Company in azzord-
ance with ths {ollowing: -
(2) Increzses in the Gas Cast Adjustmant or Purchased Gas
ﬁ.g;s mani ameunss sh2il be applied &t such times the
Jincrzase.in the adjus=m an: eauaies o 2t least one mit
- - (SC.001) par ihousand zuxic Tast.
_ (t) Descreszses in the Gas last Adjustmant or Purchased Gas
Adjus=aant amcunts 5h:11 be epplied 2t suza times tha
- dacre2se 1n_;n= adjusTmant escuatas to &t i22ast one will
(SC.001) p=r *houszns zubic faes. - .
{¢) Incressed or dacrzesas zdius“ment amounss as set Tor<
. in (z) and (b) above, shzll be effactive upon a=r1nn.ng
i { of Company's biiling zvcie next suSsacuent 9 thz eviac-
. tive dete oF Company's pipeiin2 suppliiers' increzse or
. dscresse., .
: DITIOMIRATION D7 GRS C237 ASJUSTHIIT AMOUNTS
Tne Gas Cost Adjustment or Purchased Gas Adjustment amounts

will b2 d:termmnad 5y:

1.

-raa TS .

TRt e ane

e
4 -

St “m’o".‘-..‘v’:‘??-t-é

cost o7 Gas ourzhased

Caleulzting the ingr d or descrzased
from Comoany's p1*=1 suspliers based upon the voiumes G7
nesural c2s purchased adjuszed for weahner deviaticas

from normal) c"rin

renths orior t the ef e::1ve ca.e of a cn anoe in nn
adjuscaens amOJn--. S.ch increzsed or decr rezsed cosst of
czs purcnzsad will btz The c¢iffarance between the cest of
=25= year normziizec zorcheses under currantly eviective
rzzes and <12 cost unzizr ha presos2c changad raies.

Gz * R2jusTmant cr “u*‘zas d 32s AZjusThent amounts
in iy effzctive will be for ths amcunts of supoiiers!
in 25 wa wnat eamount inzluced in tne razte
sc! es arior o zne iniial

e ive + AdjusThznt cr Purcnesed
G jus

007269




Fzch rc\pc“c_w shel] T within 20 CZ)’S

Til2 Sissic
ffective czzia2 ¢ hHis ordzsr, an Ady LzTtar setiing vorth the
o7 ﬂ‘p=]ino ¢zs built into ing Zeass razss and citing the
<ion tharetor.
2. Usinc voiumss of ges soic {eciustzd Tor wezther deviations
frem normzl) curing the wweive mEnTths encding w0 czlencar
monsths prior 0 the efv e Cat2 07 & ch&nge in the

zCiusTasnt =mounts.

3. Celculesing %5 the nezrest miil (5.001) per thousand
tusic Tes:. ’

4. Llsing the Tollowing Tormula:

. 5 Cost or Purchaszd Gas f-justhent = A
o
A = Incremsntz’ cost of ifzst vezr purchases Trom all
suppiisrs, &s compuad in (1) above.
€e - . .
3 = MCIF szles in 1Z month period specitizd in (2) adove.
5. The value c=***~1ne4 in (&) sh21l be addzd or supiraciad
Trom the GCA cr F3A veius currantly evfectiive. )

CONSOLIDATICN MITH 3AST NATURAL 2AS 2277 SZUEIULES

On Ccioder 1 e

or ¢t suzh ciher timzs deemed ecorocricte,
those portions of the € st

S Sustment or Purchaesed cas Adjustaen:
znsunts winich are finalized and neot sub;a:: +o further regulatory review
wili e comdined 1n.o acpropriate cis rats schedules.

RIITVMINT OF PITUND

Appiicatio on shell De made %0 ths Cc:mission for approval cf &
rzvund plen Tor the disncsiticn of eich refung received {rom Company's
suppliers, including intzrest receivel :herecn.

INFTEMATION YO BT OFILID WITR THD SuUSLIC UTTLITIZS COMMISSION

Fach filing of 2 Gas Cost AdjusTent or Purchased Ges Adiusiment
t2rif7 will be aczomplisnad oy Filinc an azplicztion, on mot less <hzn
S working cays' nozicz, ang wiil be zccomsanied by such supporsing cata
end infTormation 2s the Commissicn mey recuire. .
Il



. <hz Commissicn, wizhin I0 czys of fhe effactive cazta ¢7
: “nis crdar, en ACvicz Lstizr setting vorih the unit cost
ey weiinezd cas buiit in:c fhe bes2 rzies znd citind ine
zutherizevion thersior.
2. Usinz volumss o cas soid (adius<zd .o* wgzther deviziicns
) 7..1 nermzl) during the ‘welvs monins =nding oo <zisncir
menths prior 0 the sfTestive data ¢F & chince in the

ad "'5 —Lent amdunts.

)

[le}
U,

Teuietin
:0
-"

the nezrest mill (S.0Ci) per thousanu cudic

.

-

4. Using the 7¢ llowmﬂg formuia:

- 325 Cost or Purchzses Gas Adjustment = A = C
-
5

A = Incremenzal c¢osi o7 zastT year purchases from all
su....crs, as computzd in (1) adove.

€

<
. . 5 = MCF sales in 12 month period specivisd in (2) ebove.

o
]

Over cor under rscoverzd Gas Cost plus interesst in
(1) ezbove.

5. The value detarminz¢ in (%) shall be eddad to or subiractsd
Trom the GCA or PEA value currantiy eviective.
CINSALIOATION WITH BAST NATURAL GAS 27T SCHEIDULES

Pl

Cn October 1 ezch vear, or &3 such other times dsemed acpropriate,
these cortions of thz Gas Cost Adjustmant or Purchased Cas Adjustmant

il -

I ‘emsunts which ars Tinaiized end nct sudject %0 further reguletory ravisw
B will b2 combined in*s egoropricie ges rzis scheduies.
TSIITMINT OF RSIUND : :

Refunds rszceived {rom Company's supplisrs, including interes:

reczived thereon, will recuco the beience of unrzcoverad gas costs, iV
] éry, or will be considerad as a cdecrezsa in the Gzs Cost Adjustment or
N Furchesed Gas AcjusTnenc ;moun:. wnichsver is appropriata.
; CRNETRMITION TO BT FILED WITH THE P S UTILITIZS COMMISSION
Tach filing Ad n irchasad Gas Adjusmens
; “zrifT wili gczomod g 3 on nct iess than
ﬁag‘ :....f‘h1]{ be eccomni « ; s
: 3 S working czvs' novice acss i such supporzing czz2
znd inTormzzicn &s ne Commissicn may rzauirs,
—— e B ot
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(Decision No. C79'941)

USLIC UTILITIES CCHMISSION N~
HE STATE OF COLCRADO : {_/_)(_ 3 A

RRX

IN THE MATTER OF THE APPLICATICH ) . -
OF PUBLIC SERVICE COMPANY OF - ) APPLICATICN NO. 318%6
COLGRAGO TO PLACE INTQ EFFECT )

CZRTAIN REVISED TARIFF SHEETS )
RESPECTING THE CALCULATIGN AKLD )
RECGYERY OF PURCHASED GAS-COSTS. )

ORDER OF THE COMMISSION
GRANTING APPLICATION

June 19 1979

STATEMénr

BY THE CCMMISSIOH:

On Mgy 24, 1979, Public Service Company of Colorado (herein-
after Public Service, Applicant, or Company), zpplicant herein, filed
the within verified application. Said application seeks an order of the
Commission authorizing the Applicant, without a formal hearing and on
Jess than statutory notice, to place into effect tariffs which revises

‘Applicant's calculation and recovery of ‘purchased gas costs.

The proposed tariffs, which were attached to the applxcation
herein, affect alil of Appllcant s customers

FINDINGS QF FACT

THE COMMISSION FINDS THAT:

In support of its application Public Service statad as follows:

“1. Public Service Company is a corporation organized and existing
under the laws of the State of Colorado, having its principal place of
business &t 550 Fifteenth Street, Deaver, Colorado 80202. Public Service
is an operating public utility subject to the jurisdiction of this Commission,
engaged in, among other things, the purchase, distridbution and sale of
natural gas in various parts of the State c¢i Colorado. ,

“2. Public Service's purchasad gas costs constitute an increasingly
large percentage of its operating expenses. Beginning in the 1S50's, when
freguent gas cost increases from its suppliers bedan aifecting PUblIC Service,
the Company has sought to recover the cest of purchased gas through a
combination of base rates and gas cost.adjustment riders. The ridars-®
represent increzsed cost of gas amounts that have been subject to refund
and the base rate portion includes those gas cost amounts which have been
finalized. The rider or CCA method of passing on changes in the cost of
gas is one long recognized by this Ccmmission.

"3. The calculation oF the GCA (ss well as cf the cost of g3s
included in base rates) has always been based on an historical t2st vear.
This method inherently assumes that test year ccnditions will coincide
with actuel conditions during the perxod cf time when rates based on

ne test year are in effzct, and U 3 only ween suCh :oiocidence in

- OO7IR
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fact occurs that the GCA will recover precisely through retail rates

the Cempany's purchased gas costs. - -In fact, of course, such
coincidence never occurs, with the result that the GCA revenues collected
by the Company, when comdined with the cost of gas included in base
rates, will almost always be to suwe axtent greater .or lesser than the
Compan/ s actual purcnased gas cos: Exhibit Nos. 2 and 3, attached
hereto, demcnstrate the effact of tne ro:egowng obsa:vqtlons on thg

Gas Departnent earnings.

"4. Exhibit No. 2 shows that with an assumed 2% dacrease in
GCA revenues and 2% inCrease in gas costs during the.actual year relative
to the test year, the Company would exper\ence a 16% decreasa in operating
inceme, which translates into a 16% decrease in rate of return on rate
base and a 30.7% decrease in rate of return on equity. Similarly,
Exhibit Mo. 3 indicates that with only a 2% increase in GCA revenues and a
2% decrease in cost of gas during the actual year as compared with the
test year, the Company's operating income would increase by 16%, resulting
in a 16% increase in rate of return on rate base and & 30.7% increase in
rate of return on equity. . '

“S. As the simplified examples depicted in Exhibit Nos. 2 and 3
demonstrate, a small change in GCA revenues or cost of gas between test
year conditions and actual experience may have a substantial impact on a
gas utility's earnings. This impact becomes much more pronounced as
purchased gas costs become an ‘even larger component of the utility's
total operating expense. That this is the casé with Public Service is .
clearly demonstrated by the fact that during 1958, total gas costs
amounted to approximately 60% of the Company's total gas revenues,

" whereas during 1978 this proportion had increased to 75%.

"6. In order to remedy the failure to track precisely the purchased

gas costs inherent in the current GCA mechanism, Public Service Company

proposes to alter that mechanism by establishing a procedure which would adjust,

on an ongoing basis, for the mismatch between test vear and actual year
experience. Reduced to its essentials, the proposal would involve the
monthly calculation of the difference be»ween pruchased gas costs and
recovered gas costs for the previous month and the recovery of that amount

_over s3ales made during the succeeding revenue month. For instance,

Public Service would attempt to recover the unrecovered gas costs for
February (positive or negative) via an increment to estimated sales

during the April revenue month. Any shortfall or over-recovery because of
a difference, which there is bound to be, between estimated sales and
actual sales dur1ng the recovery month would be added to or subtracted
from the unrecovered gas ccsts applicable in.subsequent months. The
monthly GCA amount would be piaced into effect only after a Commission
Order following application by the Conpany

“7. Through this mechanism, gas cost revenues would track purchased
gas costs, with the exception of the two month lag for recovering unrecovered

gas costs. Public Service submits, however, that the imperfections
resulting from this lag pale by comparison w1th the potential swings
inherent in the present methodolcgy which is based on the demonstrably
false assumption that actual year experience will mirrer the experience
during the test year on the basis of which the GCA is determined.

“g. In the event that there is pending before the {cmmission at
the time it acts on this hpp].c=tlon a general rate case rel:t-ng to
Public Service Comcany, it is necissary that there be some coordination
hetween the two in oruer to pretact sgainst & svsnl.lcant g2in or l1oss
Of rRV2nUR o, The wimgelly.  SPECITICANIy, WOE wuwpal, <vwued ProOpose that,
despite the provision for redetermination of the base cos: of cas each

00739
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October 1, the presently effzctive tase cost of gas as set forth in Exhibit
Ho. 1. be carried forward in the implementaticn of the attached Tariff
Skeets until the effective date of the Ccmmission's order in the general
rate proceeding, at which time the base cost of gas as used in the
attached Tariff Sheets would te increasad to Pqual the base cost of

gas found to be appropriate in the general rate case. From that

point on, the base cost of gas would be determined independently of

genaral rate cases, which rate cases would involve only costs, including
capital costs, ather than purchased gas costs.

"9. If in the time interval batween the fi]ing of this application
and the Comnission's approval of it, Public Service's GCA amounts are
revised, Exhibit Ho. 1 to this application will be revised accord\ngly to
ref]ect the then current Gas Cost Adjustment amounts.

"10. Attached as Exhibit No. 4 is the form of notice which the
Company will cause to be published contemporaneously with the filing of
this Application in The Rocky Mountain News and The Denver Pest. Given
the nature of the fl!Ing, 1t 1s nct pcssible to Say ‘heather it w\l] result
in an increase or decrease in rates to Public Service‘s customers.

The Commission states and finds that the facts set forth above
py Public Service are reflective of the situation in which it finds
itself regarding the calculation and recovery of purchased gas costs and

that its proposals reflect a more accurate calculation and recovery of
the same.

CONCLUSIONS ON FIMDINGS OF FACT

1. The Commission concludes that the instant application for
authority to effect certain revised tariff .sheets respecting the calculation

and recovery of purchased gas costs should be granted in accordance with the
order herein.

2. Good cause exists tor the Commission to allow the proposed
tariffs to become effective upon less than thirty (20) days notica.

- 3. The preoposed tariffs are iawful, and in the public interest,
and should be authorized. .

4, It is in the public interest for Public Service to provide
monthly reports to the Commission pertaining to its purchased gas costs,
for staff audits of the same, and quarterly hearings, open to the public,
with respect thereto.

S. We further ccnclude that in the interest of economy of time
and resources that the guarterly hearings with respect to the purchased gas
costs should be held simultaneously with quarterly hearings pert2ining to
the fuel cost adjustment (FCA) and purchased power adjustment (PPA).

6. The Commission concludes that the foliowing order should
be entered. :

ORDER
THE COtMISSICK ORDERS THAT:

1. Publiic Service Zixmzin; of Colorado be, and hereby'is,
authorized to file on not less than one (1) day's notice the tariffs
attached hereto as Appendix A and made a part hereof.

N

0



2. The Staf
Public Service Cecazpany of
quarterly basis.

nission.shall perform zudits of
DLlCth ad Gis adjustments cn a

V\’_'J

3. The Commission will hold a public hearing for the purpose
of having Public Service Company of Colorade officials appear and answer
-questions from the Cemmission, or other interested parties, relevant to
“the issues affecting the purchased Ggas adjustments made by Public Service
Company of Colorado during the preceding three months. .

.

Such quarterly hearings shall also be cpen to further
testimony, exhibits, and arguments as to any matter involving Public
Service Company's implementation of its purchased gas adjustment. In
other words, the quarterly purchased gas adjustment hearings are intended
to be broad enough in scope to encompass any evidence with respect to

the manner in which Public Service's purchased gas adjustment is to be
calculated and implemented. Such evidence, of course, may be presented
by Public Service Company itself, any intervenor, or by witnesses from
the Staff of the Ccmmission. '

4. Said hearings will be held within twenty (20) days of the
close of each calendar quarter, unless the Commission finds that said
hearings should be held at some other time.

S. Any purchased gas adjusiments approved in the prevuous three
months will be conditioned subject to refund if any inaccuracies or
1npropr1et\es are discovered in tpne quarterly hearing procedures as
‘discussed in the order herein.

6. The first quartarly hearings on fTirm purchased gas adjustments
will be held pursuant to later notice by the Commissicn.

7. This Order shall be effective forthwith.

DONE IN OPEN MEETING the 19th day of June, 1979.

THE PUSLIC UTILITIES COMMISSION
OF THE STATE GF COLORADO

"EDYTHE S. MILLER

SANDERS G. ARNOLD
Commissioners

COMATSSTONER DANIEL E. MUSE
10T PARTICIPATING

ATTEST: A TRUE_COPY

Tt ﬁf%w A

Harry A. Gatlligzn, Jr
Executive Secretary
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CCLO. P.UC. Ne. 2

WESTERN SLOPE GAS COMPANY 34

. i Sheat No

Cancals
Sheet No__ 9%

HATURAL GAS RATES )
PURCEASZD GAS ADJUSTMENT :

APPLICARILITY

&1l raza schedules for nmaturzl gas service ars subdject to a Purchased

Gas idjuscment to reflecr changes in the cost of gas purchzsed frem Company's
suppliers. The Purchasad Gas Adjuscaent zmount will Se subject to moochly
changes to be efifective cn a non-prorated basis with =zezer -eadings begicning
with the Company's billing cycle each month. The Purchased Gas idjuscaent
for all applicable race schedules is as sec forth om Sheet Nos. 94C

through 94E.

DEFINITIONS
Purchased Gas Adjustmeat = Tha Purchasad Gas Adjustzenc will be the dif-
fereace ‘petween Base Gas Cost and Purchased Gas Cosz, pius Unrecovered Cas Cosct.

Base Rate -~ Base Rate is the race which incorporatas a portica of Purchased
Gas Costs, and all other operating expensaes inciuding taxes and earnings oo
rate base.

‘Total Rate = Total Rate is the Base Rate and the Purchased Gas Adjustzeac.

Base Gas Cost - Base GCas Costc is the portion of Purchased Gas Cost included
in che Base Rate. . . ) ‘
Purchased Gas Cost - Purchased Gas Cost is the actual cost the Cecapaany

pays its suppliers for natural gas service. -

Unrecovered Gas Cost - Unrecovered Gas Cost is the difference becween
Purchased Gas Cost and Racovered Gas Cosc. :

Recovered Gas Cost -~ Recoverad Gas Cost is the gzas cost recovered by the
Company's currently effective Tocal Races.

BASE GAS COST

(1) The Base Gas Cost will be calculated basad on purchases in the tvelve
~months ended thea most receat quarter for which information.is available,
and the supplier rates to be 2ffective on or about Ociober | of each
year, and dividing the resulting anmount by that period's sales.

Advice Latter Toeue .
Numoer - Daie
Cecition 7ICE PRESICENT Ziiectine
. ~Amr z
Numoer. i 9__1 Tsiving Clficar Sete
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CTLO. P.U.C. No. 2

WESTERN SLOPE GAS CCMPANY : heat Na__ J4A

Cancels as
Shear No__ond

BASE GAS COST - cont.
(2) A revised Base Gas Cost will be =“Jec:ive on a non-prerated hasis with
meter readings beginning with the~Coopany's monchily billing cyecle alzer
COctcber L, each year, except that should a geaeral rate case of the
Company be pending befora che Cormission at the time, tha effective
date of the Base Gas Cost change will be delayed up co sixty days
afrer the effactive darte of the Ccumission’s srder in the rata case.
The Base Gas Cost will replace the pravious Base Gas Cost in cthe
Cermpany's Base Rates. s
(3) The Base Gas Cost will be calculaced to the nearest cne hundradth of a
mill ($0.00C0l) per thousand cubic feer.

PURCHASED GAS COST

(1) . The Purchased Gas Cost will be calculated by summing che supplier's
invoices, plus any apprcpriate adjusczents, and dividing che azmount
by sales voluzes Ifor that meoch. ’

(2) The Purchased Gas Cost will be calculated to the rezTest one hundradch
of a mill ($0.0C0Ql) per thousand cubic feaec.

REZCOVERED GAS COST o . A ) .

The Recovered Gas Cost will be calculated monthly by applying the approprilace
Base Gas Cost and Purchased GCas Adjusctment to the actual sales volumes for
that revenue month.

UNRECOVERED GAS COST

(1) The Unrecoverad Gas Cost will be calculacted monthly by subtracting che

Recovered Gas Cost froa the Purchased Gas Cost. The resulting asount

+will be divided by the estimated sales volumes for the month in which

a revised Purchased Gas Adjustzent azounZ 1is to be effacrtive.

(2) The Unrecovered Gas Cost will be calculated to the nearest one hundredth
of 2 mill ($0.00001) per chousand cudic feet.

Advice Loetter e
Numper Cate
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210, P.U.C. Na. 2

WESTERN SLCPE GAS CCMPANY Sheet No243
Canceln ,
Sheot No o3
NATURAL GAS RATES .
PURCEASED GAS ADJUSTMENT
PURCEASED GAS ADJUSTMENT
Tre following forzula is used to deterzine the Purchased Gas Adjustzent
- amount. o
Purchased Gas Adjustment azount = 3 ~ A = C
A = Base Gas Ccst
B = Purchased Gas Cost
C = Unrecovered Gas (ost
TREAT}EUT OF 2EFUND
Applicacion shall be made to The Public Utilities Cozzission of the Stite of
bColorado for approval of a refund plan for che disposizicn of each refund
received {rom a Company supplier including the incerest receivad theraon.

INTORMATION TO 3E FILED WITH TEZ PUBLIC UTILITIES COMMISSICN

Tach filing of a Purchased Gas Adjustment revision will be accosplished by
£iling an applization aad will te accompaniad by sugh supporting data and
information as the Comzission may reguire ITom tize to tize.

Humbee — eurg Chicer
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WESTERN SLOPE GAS CTMPANY

CIL0. UG Ne. 2

Sheat Neo S4C
Cancels -,
Shaar Ne22C
NATTTAL CAS RaTIS
. PLACIASIY CaS ADITUSTIENT
Race - Sheet 2101 ing Purchased 2ase Tzzessverea 2urehased Cas
Schezule No. Daizs Troe 3f Charze Cas Cos3 Cas l3st Gas J3st adivsceny
C2azz2l Svere= - Zasgern Division
-1 193 sy Ze=aad $ 1.26174 § 0.51629 Q
Co=mocizy 0.3€631L h)
© Zxzess Jas Used 0.3335 ]
c2s-L 12 Moo De=azd . H § 0.38:%3 0
Capacisy - 0.01063 0
Commazlisy J.35311 3
Ixcess las Ysed 0.32056 3
€sG-1 13 ples3 Cszmodliy s § 0.:8290 d
Ixcess cas Used 2 .
ci-1 14 Xcr | Ceemodicy s 1.72761 5 0.36311 ]
Cor-t 11 hintd Cammodizy s 1,73395 § 9.3524) Q s 1.l9182
oOL-t 17 e Coc=odizy $ 1.72761  $70.36311 Q 5 1.318450
Cs~-1a 18 oy Denacd $30.63113 5 6.7892% 0 $23.34139
Co==cdizy 1.72761 L3631 Q. L3865
Ixcess Zas Used 1.76309 0.28137 0 1.38572
. €S=13 19 Rleg Co=zdicy $ 1327810 3 .IEILL‘ Q § 1.36450
Canezal Svitea - Saoucthers Diviaivn . .
cs-2 Yy Rl Jezand § 6.41202 3 0.21826 0 s 0.19578
Co=sedizy 9.%9¢13 0.23028 V] 0.76387"
Ixess Sas Used 1.01263 e.12117 [ 0.1733}
ces-2 2 ¥CT Dezaad $ 0.84129 5 0.42684 9 $ 0.13653
| Cacacozy €.00347 0.0C7%s Q 0.CCO9!
; Cozsadizy Q9.39937 9.23028 0 Q.76311
" Zxceys Cas Used 1.15:87 0.37358 9 0.79231
advice Lorver . N .. <3
i Joka M. Hassoldc fhree
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'WESTERN SLOPE GAS CUMPANY

CSLO. P.U.C. Ne. 1.

Cheoar Me__ 4D

—Sheet

Cancale ,
Ne_ 24D

?a'r.z

NATTRAL CAS RATZES

FURC2:LSED CAS ADSTSIENT

Sheer - 241lizg - Purzhased 3ase ‘ Caxeccvered ?\;:C}.l:ld Cas
Scredule’ K- Snizs Tee of Charza . Gas Coac Gas Cost Cas Cosc Ad‘usTsent
Cantral S7scem ~ Soutnemn 2ivisioa - Concisued
Cs6~1 3 ¥cT Commodicy $ 1.07637 § 0.282%1 0 § 0.31416
: . Excess Gas Used 1.07637 ¢.2s351 Q 8.81436
CI-2a (17 wetT sz=edicy $ 1.20214 $ 0.30341 0 $ 0.5%973
(&3} &s. - 0o Co==odity Chazgs § 1.3C78C 5 0.21040% 0 $ 1.C0371
coe-2 46 {3 Coz=odizy $ 0.53836 § G.25792 0 $ 0.7284d
CoF-2a &7 NaTT Cozmodity $ 1.30s80 § 0.31067 0 $ 0.9951]
r-23 48 werw Ca==odizy S 1.45483 S 0.31637 ‘0, _S 1.090%6
[o3 £33 49 et Ce=nodizy S 1.2971} S 0.30%38 0 $ 0.59276
QL-23 50 el Co=modizy § 1.,22732 5 0.30371 3 s 1.0232¢
CS-2a 51 ey fim Commcdizy $ 1.22375 3 0.31579 g $ 1.C0791
L . Co=moaicny? 1,239 § 0.3023: [+ C.99104
cs-23 52 3T Oezand $25.3%341 H 0 $:9.52931
Ca==odicy i B] 1.319a2
xcess Sas Csad 1.33334 qQ 0.99104
Lestara Svstes - Zrasé Jluacziom irza - -
“e~1 71 K Comsadizy $ 1.22199 S 0.31091 0 $-0.97108
Ixcess Gas Used 1.2819¢% 0.31¢91 9 0.97108
we-1 75 “cT . Coz=oaicy $ 1.3372s § 0.31091 0 $ 1.0262¢4
. *oI-1 n wal Cocmoaslzy s 1.38173  § ¢.33818 g $ 1.02355
i .
. f
A e ) john M. Faecnlic i
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'WESTZRN SLOPE GAS CTMPANY

CliC. v

YA
Sheet Ne Lind
Cancale our
fheet No 24e

NATTRAL GAS 3WTIS

FWRCEASD CAS ADIUSTENT

Race . Sheet 3illing durssased 3ase L‘::Qcovcr:é Purehased Cas
Sehedule No. Uniz 2s 253 Gas los: Sas Isst Adlus—ens
Wescera Svszea - Grazd Junccicn

“3=1A 73 Rasher) $ 1.43536  § 0.15923 [} $ 1.09621

1.235354 0.35323 ] W96z
wS-13 79 weTT $ 1.376G1 5 2.33774 d s 1.o3837
ws=1C 30 e Cezand T518.18026 5 1.343%4 9 $14.23172
Commodas 1.223%0 Q.33 9 1.23577
Ixcess Cas Used 0.3y6681 0.22%61 ] 0.7-82C

Yeszera Svstaa -~ Yille-Scaampeat Sorings irea
PIEFEN 36 R Cezmoelt S 1.16346 ¢ £.:0849 [} § 0.7%397
Ixzess Cas Used . 1.1883%8 9.48843 Q Q.75537
wG-23 87 ping Coz=odizy $ 0.56389 5 0.299S5 ] 3 0.3€33%
: Zzcess Cas Used 0.35529 C. 29358 9 J.3¢63%
. We-2C 33 rlosy Cezsoclzy .$ 0.95398 5 0.2947 bl $§ 0.35918
Ixcess Cas Used 0.95393 N.2947 2 0.335:8

wI-2 <0 al Cs==adizy $ L.27231 § 0.44350 Q $ 0.82701

wor-2 92 weEly Co=modlzy - s 1.308% $ 0.35182 9 $ 0.35696

wal-2 33 e Cormocizy $ 1.53201 § g.sc1s2 Q $ 0.53031
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(Decision No. R81-731)

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

* * %
COLORADO ENERGY ADVOCACY OFFICE AND )
ANMN CALDWELL, ) CASE NO. 5923
)
kComp]ainants, ) RECOMMENDED DECISION OF
> ;‘ EXAMINER LOYAL W. TRUMBULL
vs. :
) ORDERING REVISION OF
PUBLIC SERVICE COMPANY OF COLORADO, ) GAS COST ADJUSTMENT TARIFF
)
Respondent. )

------ - - - -

Appearances: D. Bruce Coles and Kathleen
Mullen, Esqs., Denver, Calorado,
for Complainants Colorado Energy
Advocacy Office and Ann Caldwell;

Kelly, Stansfield & 0'Donnell, b

James K. Tarpey, Esq., Denver,
Colorado, for Respondent Public
Service Company of Colorado.

Pt

XL L

fE XAl

Steven H, Denman, Assistant Attorney
General, Denver, Colorado, for the
Staff of the Commission.

PROCEDURE AND RECORD

On April 16, 1980, the above-captioned complaint was filed

} with this Commission. On April 18, 1980, an Order to Satisfy or Answer
was served upon Respondent Public Serv1ce Company of Colorado by the
Executive Secretary of the Commission, On May 8, 1980, an Answer was
filed on behalf of Respondent. On June 30, 1980 a Notice of Hearing
was issued setting the matter for hearing on Thursday, August 28, 1980,
at 10 a.m., in the Fifth Floor Hearing Room, 1525 Sherman Street, Denver,
Colorado.

The matter was heard as scheduled before the undersigned
Examiner, with testimony being heard from four witnesses and twenty-
three exhibits being offered and admitted into evidence.

Upon commencement of the hearing, counsel for Respondent moved
to dismiss the complaint for failure to comply with the requirements of
v 40-6-108(b), CRS 1973, that a complaint as to "reasonableness" of rates,
] IR ' . which is not instituted by the Commission, be signed by certain persons.
. : L Such motion was denied on the grounds that the subject complaints were
I o : premised upon the GCA tariff being void in the inception or voidable due

to alleged procedural or substantive shortcomings, rather than upon tde
t L GCA being "unreasonable" as a term of art relating to allowing a utility
v R the opportunity to earn an unreasonably high rate of return on rate base
. due to abuse of discretion with regard to issues pertaining ta expenses
e mm e e ——— and earnings.

—X .

, The matter was taken under advisement upon conclusion of the
: hearing. Counsel were given leave to file statements of position, and
! the allowed statements of position have been filed and duly considered.

U e |
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In their statements of position, counsel for Staff and Respondent
have requested that official notice be taken of the testimony of the
witness Carlson in the February 2, 1981, quarterly hearing in Application
Nos. 31895, 31896 and 32603. There has been no objection and such
requests have been granted.

Pursuant to the provisions of 40-6-109, CRS 1973, Examiner

Loyal W. Trumbull now 'submits the record and exhibits of this proceeding
to the Commission together with this recommended decision:

FINDINGS OF FACT AND CONCLUSIONS THEREON

The Examiner has found the following facts to exist, based -~
upon all the evidence of record, and has arrived at the following conclu-
sions based upon such facts: )

1. Although this matter specifically involves complaints
against actions by this Commission in approving revisions to Respondent's
GCA tariff by Decision No. C79-941, issued June 19, 1979, it is necessary
to review relevant previous Commission actions. Such review will not be
exhaustive, inasmuch as all procedural and substantive details are as
stated in the various decisions which have been the subject of administ-
rative notice, but will only be for the purpose of setting the present

‘proceeding in context and making certain findings based upon previous
proceedings. : :
On January 4, 1977, the Commission issued its Decision No.

89952, in which it noted that the operation of the GCA and PGA clauses
of three jurisdictional public utilities, including Respondent, providing
natural gas service was resulting in significant increases in consumers'’

~bills due to the rapid increase in the wholesale price of natural gas in
the previous two years. The Commission noted the basic arguments for
and against such tariff provisions, decided that it was an appropriate
time for a general review of same, and instituted Case No. 5721 for the
purpose of inquiring into all facets of such provisions, including but
not limited to, impact on various customers, administrative costs,
effect on ability of utilities to raise capital, present and projected
gas supply situations, and effect of such clauses, presumably relative
to efficiency, in purchase of natural gas. The Commission welcomed the

full participation of all organizations, groups and individual citizens
in the proceeding. )

Complainant Caldwell requested and was granted leave to intervene
in such proceeding. Counsel for CEAQ in this proceeding represented
another group which requested and was granted leave to intervene in Case
No. 5721. CEAQ was not in existence at such time.

After an exhaustive schedule, including public testimony in
six different cities and a night hearing in Denver, and submission of
statements of position by the various utilities but not by any of the
consumer intervenors, the Commission, almost a year and a half after
institution of the proceeding, issued Decision No. C78-414 on April 5,
1978. Counsel for CEAQ has remarked that the Commission had made no
“direct review" of such clauses prior to Case 5721, which is hardly
remarkable inasmuch as they were basically a non-issue prior to the
price increases which were a major factor in the institution of Case
5721,

In Decision Mo. C78-414, at page 6, having satisfied itself
that the existence of PGA or GCA clauses did not serve as a disincentive
(terrible word, but useful) to utilities obtaining gas at the lowest
possible price, the Commission allowed the continuation of such clauses
with some modifications because, even then, their discontinuance coqld
have “"substantial adverse effects on those companies' ability to raise
capital.” These findings concluded with the statement “If any of these

circumstances change in the future, the Commission will, of course, re-
evaiuate the procedure.”
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The decision, as later amended conc]uded by ordering the
ut111t1es involved to:

1) -File and comply with tariff sheets consistent with
sample tariff sheets appended to the decision,

2) follow a specified procedure for filing and
documentation of individual GCA or PGA amount
changes to allow time for audit by Commission Staff
‘prior to the Open Meeting date when the app11cat1ons
would be considered,

3) file an annual report as to present and projected gas
reovirements, gas supplies and curtailments, and gas
purviiase practices,

4) attend an annual investigatory hearing after filing
the annual report and answer questions from the
Commission or other interested parties relevant to
issues affecting the GCA or PGA clauses,

5) submit proposals for explaining the clauses tc the
public on bills.

The order also directed Commission Staff to perform audits of
the clauses "as necessary." The order concluded by clasing Case No.
5721 subject to the usual rights of parties to take exceptions thereto,
which occurred and resulted in certain technical changes being ordered
in subsequent decisions and errata notices.

2. On May 24, 1979, Respondent filed its Application No.
31896 with this Commission. Such application basically requested that
Respondent be allowed to place into effect, without formal hearing and
on one day's notice, revised tariff sheets containing provisions which
would allow it to recover or credit under or over-recovered purchased
gas costs based upon estimated sales volumes for the second month after
the month of service rather than upon a "historical test year" basis
[i.e., ". . . volumes of natural gas purchased (adjusted for weather
deviations from normal) during the 12 months ending two calendar months
prior to the effective date of a change in the adjustment amounts."]
The only notice given of the application was by publication of written
notices in the legal notices section of the classified ads of the Denver
Post and the Rocky Mountain News on May 24, 1979. Personal written
notice of the application was given to no one.

On June 19, 1979, after the matter had been “tabled" in the
two previous weekly open meetings, the Commission issued its Decision
No. C79-941, granting the application in its entirety. A copy of such
decision was served by the Commission only on Respondent and one of its

L R L Temee g attorneys. Respondent filed the revised GCA tariff with the Commission
Lo RR on June 22, 1979, and has commenced billing according to its terms, as
< o subsequently amended .. .._.i.,z impizmentation on a daily average prorated
ST basis.

3. Prior to issuance of Decision No. C79-941, Respondent's
.- GCA tariff did not provide any mechanism for recovery of purchased gas
’ costs which had not been recovered in prior billings. Also such GCA
z tariff riders were to be calculated on the basis of normalized purchase
: volumes for a test year ending two months prior to the time the new GCA
rider was proposed to became effective. Because the riders were calculated
on a year-old test period and actual sales were usually less than the
test-period on a yearly basis, the old GCA tariff would not result in
complete recovery of purchased gas costs. For the last known 12-month
period that the former GCA was in effect, which was calendar year 1978,
there was a per-books under-recavery of about 313 milljon in purchased
L o o (o g -3+ gas costs.
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previous to such month.

Under the new GCA tariff, Respondent can more accurately
include in the new GCA amount known changes in the cost of natural gas
which will be in effect during the next service month.
major change is the addition of an increment to the GCA amount referred
to in the tariff formula as "C," representing "Unrecovered Gas Cost,”

- which has been referred to throughout this proceeding as the “under-
over" provision. Implementation -of the "C" factor in the GCA tariff
formula allows Respondent to bill (or credit) customers each month for
purchased gas costs incurred in service rendered two months previous and
not recovered (or over-recovered) in payments received in the month

To paraphrase paragraph 6 of Application No.

31896, Respondent would recover unrecovered or credit over-recovered gas

costs -for the February service month by means of an increment applied to

the April bill and based upon estimated. (not historical) sales for the
month of April. .Any under or over-recovery which results will be charged
or credited by being carried forward.

However, the

Complainants allege that the foregoing actions of the

Caldwell, by virtue of her participation in Case
No. 5721 and other proceedings before this

Commission and her status as a ratepayer, and CEAQ

and its "constituency of low-income persons," by

virtue of CEAQ's participation in various proceed-

Commission in granting Application No. 31896 were improper and erroneous
in the following particulars:

ings involving Respondent, were “"interested in" and
"affected by" the subject application and were there-

fore entitled to personal written notice pursuant
to 40-6-108(2), CRS 1973, and Rule 8 of this
Commission's Rules of Practice and Procedure.

Notice by publication was not legally sufficient
notice of the application to Complainants due to

the status of "“interested" and "affected" persons.

-.Granting of the abp]ication pursuant only to

notice by publication was done in the absence of
jurisdiction-over the proceeding because:

a. "Good cause" for action without personal
written notice was not shown by Respondent.

b. The application did not contain a complete

and accurate statement of all the circumstances

relied upon to justify granting of the
application on less than 30 days notice.

c. The application did not contain a reference

to prior Commission action in any proceeding
relative to the existing and proposed rates,
rules or regulations.

The new GCA tariff unlawfully permits Respondent
to make retroactive charges for past losses.

The provision in the new GCA tariff allowing
Respondent to make "appropriate adjustments” to
purchased gas costs constitutes an unlawful re-
delegation of legislative power by the
Commission.

relief requested by CEAQ is:

Invalidating the tariff revisions approved in
Application No. 31896,

=
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2) elimination of the over/under recovery '
provision from Respondent's GCA tariffs,

3) elimination of the "any appropriate adjustment"
language or establishment of standards and
prior disclosure of such adjustments,

4) refund of the difference between the amounts
collectable under the former GCA and the amounts
collected under the new GCA, all since June
1979, or a refund based on annual rate benefit

- which accrued to the company between November 26,
1979, and the approval of a new base rate
- authorization.

Caldwell requests basically the same relief, plus interest and
attorney and witness fees.

5. Complainants allege that they were damaged by the alleged
lack of notice because they were unable to properly prepare to address
issues of risk in relation to rate of return on rate base in Respondent's
last general rate case because they were not aware of the subject revision
of the GCA tariff. A brief review of the filing in I&S Docket No. 1330
is necessary to understand this allegation. The day after Commission
approval of Application No. 31896, Respondent filed advice letters
requesting a $10,990,000 increase in base rates, based on a test period
of calendar year 1978, which represented an increase of 6.6% in gas base
rate revenues and an increase of 3.1% in total base rate revenues and
GCA revenues at GCA levels in effect on June 20, 1979. Although Respondent's
officers were well aware of the granting of the application, which would
allow total recovery of purchased gas costs, they turned the Commission's
strict policy against allowing out-of-period adjustments which are not
known and measurable during the test period to their advantage. This
was done by proceeding on the premise that, inasmuch as only base rates
were in issue, GCA revenues of $102,210,960 and purchased gas costs of
$115,241,440 would be eliminated from their operating statement, showing
that stockholders had "eaten" about. $13 million in unrecovered gas costs
during 1978, and allowing the uninformed to proceed on the erroneous
assumption that this situation would continue under any new base rates
that would result from I&S Docket 1330. Obviously, the new GCA tariff
would tend to improve actual return on rate base and equity.

6. Turning to the Complainants’ claim of right to personal

written notice under 40-6-108(2), CRS 1973, and Rule 8, it must be

realized that such statute and rule apply to all of matters regulated by
this Commission, both quasi-judicial and gquasi-legislative. Furthermore,
it must be borne in mind that this Commission regulates both “fixed
utilities,"” generally referring to public utilities providing gas,
electric, water and steam service, except for that provided by a municip-
ality within the municipal limits, and transportation by common and
contract carriers. This situation can cause a certain amount of confusion,
as illustrated by Complainants' citation of the case of P.U.C. v. De Lue,
175 C. 317, 486 P.2d 1050 (1971), where the Supreme Court basically

ruled that an existing contract carrier was not entitled as a matter of
right to receive notice of hearing on an application for issuance of a
new and similar contract carrier permit. The case does, however, provide
a reference point from which to demonstrate the application of the
statutes and rules:

(1) Pursuant to 40-6-108(2) and 40-11-103(2), CRS 1973, the Commission
was required to give written notice of such application to all persons
who would be interested in or affected by the granting of the new or
extended permit, being common carriers who had similar authority in
terms of commodity and geographic area.

VANV
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(2) Turning to Rule 7, we see that a common carrier who filed a protest

in response to notice can participate as a “protestant” without any
necessity or permission from the Commission because it is a quasi-

Jjudicial proceeding which 'may affect his property rights in his certificate.

(3) A contract carrier who already had the authority requested by the
applicant, if he had been fortunate enough to learn of it even though he
received no notice, might be allowed to participate as an "“intervenor"
if he could convince the Commission that he had a substantial personal

interest in the matter and intervention would not unduly broaden the
issues.

Turning to the context of the fixed utility application for
rate change, the participating parties will be the applicant, intervenors
and Staff.

It must be recognized that proceedings such as Case Ho. 5721
and Application No. 31896, were essentially quasi-legislative proceedings.
Thus, ratepayers had no constitutional right to written personal notice
of such proceedings, and their rights to such notice are indeed those
established by state law and the rules of this Commission, with which
the Commission must indeed comply. Complainants claim that they were
entitied to personal written notice of Application No. 31896 because
they were persons ". . . interested in or who would be affected by the
granting . . ." of the application, as contemplated by 40-6-108(2), CRS
1973, and were “". . . persons who in the opinion of the Commission have
a legally protected interest or right which would be affected thereby,"
as contemplated by Rule 8A. However, these are terms of art and do not
necessarily carry their common and ordinary meaning.

7. Complainant Ann Caldwell is a thirty-year customer of

Public Service Company residing at 3425 Dahlia Street, Denver, Colorado.

There are two members of her family, her monthly income is $238 per
month, and she was allowed to intervene in Case No. 5721. She received
no written personal notice of Application No. 31896 either from this
Cormission or Public Service. Although she is a subscriber to the

Denver Post, she chooses not to read its legal notice section.. She did
not learn of the filing of App11cat1on No. 31896 until she was advised

of the fact by her attorney in February of 1980. Had she received such
written personal notice by mail, she would have petitioned to intervene
on the bases that she was on a fixed income and the rates really affected
her. She then petitioned for leave to intervene in Application No. 31896,
which petition was denied by Decision No. C80-385, issued March 4, 1980,
on the ground that the petition: was "untimely filed."

Counsel for Caldwell contends that she was also ent1t1ed to
written notice by mail of the filing of this action because she had been
allowed to intervene in Case No. 5721. CEAQ refers to such order of
intervention in its statement of position, even though it is not in
evidence, so the Examiner will take administrative notice of it on his
own motion. Such decision, being Decision No. 90208, issued February 24,
1977, states as follows:

“The Commission states and finds that the above
petitioner for intervention is a person vho may or might
be interested in or affected by any order which may be
entered in this proceeding and that the intervention
should be authorized."

Such order is phrased in the language of 40-6-108(2), CRS
1973, which deals with the matter of who shall receive some kind of
notice of various matters. Such order does not grant intervention as a
matter of r\ght as is required when one has a statutorily granted right
to intervention or has a "legally protected interest or right in the
subject matter of the proceeding which may be affected . . ." [t is
clear that Caldwell was allowed to intervene in Case NHo. 572) under the

OGO
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discretionary provisions of subsection A-2 of Rule 7, under which numerous
people are allowed by the Commission to intervene in various matters
even though they are not entitled to intervention as a matter of right.
There is no statute or rule pertaining to this Commission which requires
that a party to a proceeding such as Case No. 5721 be given personal
written notice of a later application proceeding which deals with the
same subject matter of the former proceeding. Caldwell clearly had no
" personal legal "interest" in the subject matter of Application No. 31896
and the only “"affect" upon her of the application being granted would be
that experienced by the general consumer- papulation.

It is therefore found and concluded that Caldwell was not

entitled to personal written notice by mail of the filing of Application
No. 31896.

8. Complainant Colorado Energy Advocacy Office (CEAQ) is a
statewide group that purports to represent the energy interests of low
income Colorado citizens, and which has participated as an intervenor in
a number of proceedings before this Commission involving Public Service.
CEAQ was not' a party to Case No. 5721, it did not receive any written
personal notice by mail of the filing of Application No. 31896 in May or
June of 1980, and only learned of the proposed revision of the GCA
during the revenue phase of Investigation and Suspension Docket No.
1330, which was Public Service's 1979 general rate case before this
Commission. CEAO asserts in its statement of position that it “. . .
fulfills the statutory standard of a firm interested in the granting or
denial of (sic) a PSCO application." The Examiner agrees with this
specific contention. However, the type of notice to which it is entitled
is another matter. As with Caldwell, it is found and concluded that CEAQ
was not entitled to perscnal notice of the application under the provisions
of 40-6-108(2), CRS 1973, or Rule 8A. Neither were Caldwell or CEAQ
entitled to personal notice of the filing of Application No. 31896 by
virtue of the provisions of 40-6-112, CRS 1973; to the contrary, such
section would have authorized the Commission to have undertaken revision
of the GCA tariff on its own motion with notice only to Respondent and
none to intervenors in Case No. 5721. The notice required and given
pursuant to the requirements of Rule 18-A-1 was entirely adequate and
reasonable to give notice to the general ratepaying public and the
Complainants of the filing of Application No. 31896, and it is more than
adequate to give constructive and actual notice to an organization such
as CEAO which is engaged in full-time consumer advocacy and is aware of
the statutes and rules of practice and procedure pertaining to matters
within its area of concern.

9. Complainants were only entitled to the notice of rate
changes required by Rule 18. Pursuant to Rule 18-I-A of the Commission's
Rules of Practice and Procedure, a public utility proposing to increase
.any rate or charge or alter a rule or regulation must generally mail
persaonal written or printed notice of such change to each of its active
consumers or users at least 30 days prior to the proposed effective date
of such change. However, under Rule 18-1-A(5), a public utiljty proposing
to change rates or tariffs without formal hearing or the requirement of
thirty days' notice is only required, insofar as notice is concerned, to
publish a notice in the legal notice section of a newspaper having
. general circulation in the service area, and it is this procedure that
- - ' Respondent utilized in filing Application No. 31896.

10. The Intervenors next argue that, assuming arguendo that
R _ they were not entitled to personal written notice of Application No.
- ) . 31896, the granting of the application by the Commission was improper
. due to alleged fatal deficiencies in the publication of the notice aqd
- the contents of the application. The fallowing findings and conclusions
are made with regard thereto:

" a. The application does not, as CEAO alleges,
‘-nﬁdéx-r*—~&-ﬁuw—nq} present "these changes as a housekeeping sort of

I ' :g refinement" simply because the application stated
Deetoapy S X o
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"Given the nature of the filing, it is not possible

to say whether it will result in an increase or
decrease in rates to Public Service's customers."”
While this statement does seem to be somewhat

lacking in candor unless one assumes a reasonable chance
of declining gas costs, and may refer to the fact that
GCA amounts would probably fluctuate up and down over
time due to mismatches of estimated and actual sales
volumes, it certainly does not tend to mask the fact
that the ‘proposed changes would probably assure total
recovery of purchased gas costs. The implications of
the proposed change from computing the GCA on the basis
of historical test year volumes to computing it on the
basis of estimated volumes are obvious. Gas rates
which have been calculated on the basis of a -historical
test year, when lower rates were in effect, will not
generate the required revenue if there is significant
conservation and/or winter tempera.ures are significantly
higher than the test period. The application and
exhibits clearly stated and showed that differences

of only 2% in GCA revenues and/or gas costs between
actual figures and test year f1gures resulted in
remarkable changes in operating income and rates

of return on rate base and equity, which changes

would be readily apparent to a layman, much

less anyone with any exposure at all to

rate base regulation of public utilities. Further-
more, paragraph 8 of the application specifically
pointed out the fact that there would have to be

some coordination between the app11cation and

any pending general rate case “. . . in order to -
protect against a s1gn1f1cant gain or loss of

revenue by the Company.

b. CEAD alleges that Public Services' application
failed to comply with the requirement of Rule 18-I-A 5.a.
(4) that the application or exhibits show certain data,
specifically "Reference to prior action, if any, of the
Commission in any proceeding relative to the existing
and proposed rates, rules or regulations." Counsel for

" CEAO seems to put some weight on the fact (see footnote

8, p. 16, CEAQ opening statement of position) that
Respondent put "Case 5721" on the bottom of the tariff
sheets it filed in response to Decision No. C78-414, but
no such reference to prior action was put on the subject
application. It must be realized that such a reference
is put by many utilities on a tariff filing which has
been formerly approved by the Commission so that the
authority for such filing can be readily checked by
Commission Staff and not run the risk of unnecessary
suspension. Many decisions specifically state such
requirement in words such as the following from Decision
No. R81-21, issued January 9, 1981:

2. Respondent shall file, within five (S) days
after the effective date of this Order, a new Tariff
Rider No. 1, accompanied by a new advice letter and
referring to the authority of this decision. Such
filing may “be made without further notice and is '
intended to be for record-keeping and administrative
purposes only, this decision being fully self-executing
in all respects. (Emphasis added)

¢. The application contained sufficiently comp!e;e
and accurate statement of the circumstances and justifi-
cations relied upon to justify the proposed changes, even

R
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though Respondent did not incorporate a recent study on the
GCA in the application, which study is identified as
Attachment No. 11 to Exhibit 8B in this proceeding.

d. The application stated good cause for the
granting of the appl1cat1on on iess than thirty days'
notice.

In summary, it is concluded that Respondent substantially
complied with the requirements of the Public Utilities Law and the rules

of this Commission in the f111ng and publication of notice of App]1cat10n
No. 31896.

- 11. The most important substantive question is that of whether
or not the new GCA tariff violates the constitutional prohibition against
retrospective ratemaking stated in Article II, Section 11 of the State
Constitution. Counsel for Complainants allege that the new GCA tariff
is unconstitutional because it allows Respondent to recoup operating
expenses incurred prior to filing for new GCA ¢ charges as allowed by the
new tariff. Respondent naturally takes the position that the new GCA
tariff is prospective because it applies only to service rendered after

~the approval of Application No. 31896.

In order to resolve this issue it is necessary to review the
author1ty and restrictions under which this Commission must operate. As
counsel for Respondent has pointed out, this Commission derives its
authority from Article XXV of the State Constitution, and such authority
is essentially plenary, being subject only to express restriction by the

.legislature, and subject to such delegated power being exercised in a

manner otherwise consistent with other pertinent provisions of the State
Constitution.

Article II, Section 11 of the State Constitution provides that

"No ex post facto law, nor law impairing the -
obligation of contracts, or retrospective in its
operation, or making any irrevocable grant of special
privileges, franchises, or immunities, shall be
passed by the general assembly."

Although not mentioned by counsel, it should also be noted
that Section 12 of Article XV of the State Constitution provides that:

“The general assembly shall pass no law for
the benefit of a railroad or other corporation, or any
individual or association of individuals, retrospective
in its operation, or which imposes on the people of
any county or municipal subdivision of the state, a
new liability in respect to transactions or consider-
ations already past."

Statutory law not being the source of Commission authority, it
is only necessary to consult statutory law for any prohibition against a
tariff allowing deferred billing of unrecovered gas costs, and the
Examiner finds no such proh1b1t1on. Counsel for Complainant Caldwell
arques that the language concerning ". . . rates . . . to be thereafter
observed. . ." in 40-3-111(1), CRS 1973, constitutes a specific statutory
prohibition against retroactive ratemaking. However, the Colorado
Supreme Court specifically held in Peoples Hatural Gas v. Public Utilities
Commission, 590 P.2d 960 (1979), that such language applied only to a
complaint proceeding wherein existing rates had been found to be unjust,
unreasonable, discriminatory or preferential, rather than to a proceeding
involving the establishment of a new rate after existing rates have been
found to be insufficient to meet a utility's legitimate revenue requirements.
The absence of such language from other pertinent statutory sections,
notably 40-6-111, CRS 1973, is not without significance inasmuch as some

PRV R TN
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jurisdictions have indeed held such “thereafter" language to be a prohibitior

.against retroactive ratemaking when so used. See Public Service Company

of New Hampshire v. Federal Energy Regulatory Commission, 600 F.2d 944
at (D.C. Circuit 1979).

.

Both sides point with pride to the aforementioned Peoples
Natural Gas case as being dispositive of this issue in their favor by
virtue of the following dicta which appears at page 962:

[3] If Peoples were seeking an increased rate
in order to recoup operating expenses incurred
prior to any filing for new tariffs, its activities
arguably might fall within the constitutional
prohibition. However, that is not the case here.
As the district court noted, the surcharge requested
here is not connected with the past performance of
the utility. It relates only to a period of sus-
pension during which the Commission was considering
whether to grant the pass-on rate increase. The
fact that there was some lag between the request for
a rate increase and the Commission's action retro-
gpect1ve within the meaning of Colo. Const Art. II,

Respondent's officers have attempted to a certain extent to
portray the amount which is over or under-recovered in each revenue
month as merely a "factor™ which is “considered" in establishing the GCA
amount which shall be applicable two months later on the bill received
for service the month after such revenue month. As Mr. Ranniger stated,
the operation of the GCA is indeed best explained by the tariff itself.
The tariff itself explains that the GCA amount is determined by the
following -two-step formula:

Purchased Gas Cost

a) = Base Gas Cost
Amount to be added to base rate to ach1eve
known current cost

(2),+ Unrecovered Gas Cost. .
GCA Amount

It is clear that the only aspect of predicting future gas costs per unit
is accomplished upon completing Step 1 of the equation because the
result will be an amount necessary to add on to Base Gas Cost in order
to arrive at per unit purchased gas costs that will actually be incurred
during the revenue period, including the effects of known changes in the
price of gas. This will not prove entirely accurate because of later
changes and different mix in source of supply used during the next
revenue month. Step 2 then adds a factor to recover or credit for under
or over-recovery which has occurred in the previous revenue month due to
inadequacy of the Step 1 factor and the fact that consumption was more
or less than consumption in the normalized.historical month used to
calculate Step 2.

It is clear, as demonstrated by Exhibits 19 and 20, that
Step 2 is intended only to collect or credit the amount that was under
or over-recovered by the GCA in the billing cycle two months previous to
the month being b111ed, jt is not intended to predict gas prices in the
future.

Respondent also argues that the GCA tariff is merely predictive
of future costs, rather than inclusive of an increment for over or
under-recovery, because there was no "unrecovered component" for the
first two months that the procedure was in effect. However, jt appears
to the Examiner, and the following is based on very sparse evidence and
a certain amount of conjecture as to intent, that this gap occurs because
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Respondent's officials were concerned that calculation and billing
during this period would involve billing for a period when the basic
tariff itself was not in effect, inasmuch as it did. not-become effective
until July 23, 1980, which would have involved the application of a rate
or charge in the prohibited retroactive manner. Therefore, August of
1979 was the first month there could have been an under or over-recovery
of the new GCA tariff without applying it in the prohibited retroactive

manner, i.e., for a period of service when the basic tariff was not in
effect.

Even though intervening Commission approval of the actual new
GCA amount is required, the resulting GCA charge which appears on the
customer's bill is a charge for energy used after the new GCA- tariff was
allowed by Decision Ho. C79-941.  Therefore, it is found and ultimately
ce~iluded that the new GCA tariff does not constitute retroactive ratemaking
or a law of retrospective operation as contemplated by Article II,
Section 11 of the State Constitution, and that it is not violative of
the so-called “filed rate doctrine* incorporated in 40-3-105(2), CRS
1973, inasmuch as the increase in GCA amount is merely an administrative
implementation by the Commission of a rate formula which had been prospec-
tively approved upon granting of Application No. 31896.. Any customer
who has received service since the approval of such application and the
filing of the new GCA tariff has done so with full constructive notice
that such utility service was received subject to an impiied contract to
pay the base rate for such servicz and to also pay, in effect, on a
deferred billing basis far unrecovered gas costs.

12. Although the deferred billing aspect of the new GCA is
not unconstitutional as retroactive ratemaking, it is found and concluded
that the manner in which the Unrecovered Gas Cost increment is structured
is not lawful because, although it meets Respondent's gas cost recovery
goals on a system-wide basis, and there is a balancing of the total-
system account over time, this is accomplished at the expense of either
individual overcharges or windfalls to various customers depending on
the timing of consumption; i.e., it bears no reliable relationship to
the individual customer's cost of service in the service month. This
results because the "over-under" increment of the GCA amount is figured
on the basis of a certain amount per unit of consumption in the month
for which the initial billing is made, but such amount is applied to all

. units of consumption in the second month thereafter. The hypothetical

| customer who was away on vacation and had consumption of only 100 ccf in
the month where initial billing resulted in an under-recovery will get
hit for six times the over-under increment of the GCA when he is at home
two months later and has consumption of 600 ccf. The over-recovery will
show in a total system balance but his personal recovery of that amount
will only result from happenstance of a reverse nature. Likewise, the
person who had 600 ccf consumption in the billed month and 100 ccf two
months later will enjoy a windfall. Also, customers commencing to
recejve gas utility service from Respondent are charged for or receive a
windfall in the first two months for under or over-recovery to which
they did not contribute. Respondent's GCA tariff should be revised to
state that the over-under increment of the GCA amount will only be
billed for consumption which was actually experienced by an account in
the second month prior ta the month in which it is imposed. Furthermore,
the tariff should be revised to require that GCA amounts shall be
brought current upon the closing of an account.

Although any net overcharges to customers which will have
accrued between the inception of the new GCA billing system and the
effective date of the revision proposed in this decision will generally
be of an insignificant amount, there will be customers who will have
been overcharged a more significant amount due to unique circumstances.
Respondent should be required and authorized to make refunds of overcharges
to those who request such refunds and can demonstrate the merit of their
claim. Respondent should not be authorized or required to charge any
accounts for under-charges during such period of time.
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Respondent purchases a large part of its natural gas from
Western Slope Natural Gas Company, a wholly-owned subsidiary of Respondent,
which has a GCA tariff provision which is virtually identical to the one
under attack by Complainants. In the event the Commission agrees to the
proposed revision of Respondent‘'s GCA tariff, the Commission should
direct lestern STope to show-cause why its GCA tariff should not be
revised in a similar manner.

13. Complainant CEAQ contends that the inclusion of the
language ". . ., plus any appropriate adjustments, . . ." in the tariff
directions for calculation of Purchased Gas Cost constitutes an unlawful
delegation or redelegation of this Commission's responsibility to set
rates inasmuch as there are no specific standards controlling such
adjustments and the details of monthly adjustments are not made known to
the Commission prior to a new GCA amount being allowed to go into effect.

Reading the tariff as a whole, it is seen that the subject
language does not endow Respondent with unfettered discretion in making
such adjustments. As stated in the subsection of the tariff entitled
APPLICABILITY it is stated that the GCA is to ". . . reflect changes in
the cost of gas purchased from Company's suppliers." The definition of
Purchased Gas Cost under the tariff is “the actual cost the Company pays
its suppliers for natural gas service." -

L Respondent has, under the authority of the appropriate adjustment
in the filing of GCA applications:

a) reduced gas costs to eliminate costs associated with
the purchase of gas for underground storage which was
not withdrawn and sold.

b) increased gas costs to reflect known increases in
prices by suppliers.

¢) adjusts costs associated with gas received from
Colorado Interstate Gas Company (CIG) to reflect
the difference between the original bookings of gas
costs on the basis of preliminary meter readings and
later invoices based on full and final analyses of
meter reading charts.

d) to allocate monthly demand charges to high use
months.

e} normalization and annualization adjustments for
lost and unaccounted for (L&U) gas.

f) to remove GRI (Gas Research Institute) charges from
cost.

+ g) incremental pricing effects.
h) company used gas.

In view of the review, audit, quarterly hearing and refund
provisions which attend implementation of the new GCA tariff, it is X
concluded that the ". . . any appropriate adjustment . . ." langugge‘or
the tariff does not effect any delegation or redelegation of Commission
duties, However, in view of the fact that there has now been 5uff1c1ent
experience under the new procedure to identify those factors which can
reasonably be expected to affect calculation of purchased gas costs, 1t
is further concluded that the tariff should be amended to specify tne
allowable adjustments.

14. 40-6-119, CRS 1973, authorizes this Commission to require
a public utility to make “due reparation” to a complainant when a rate
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or charge has been found to be excessive or discriminatory, provided no
discrimination will result from such reparation, even though the rate or
charge was not in excess of the utility's filed tariff. Complainant
Caldwell has not been charged an amount in excess of Respondent's filed
rates, and there is no evidence tending to demonstrate that Complainant
Caldwell has paid any GCA amounts which were excessive due to the fact
that she had higher consumption in a billing month in which the GCA was
to recover previously unrecovered gas costs. It is therefore found and
concluded that no reparations are due to Complainant Caldwell.

15, Pursuant to the provisions of 40-6-109, CRS 1973, it is ,
recommended that the Commission enter the following Order,

OR_ER
THE COMMISSION ORDERS THAT:

1. Fifth Revised Sheet No. 133, Third Revised Sheet No. 133A
and Forty-Fifth Revised Sheet No. 1338 of Tariff Colorado PUC No. 4-Gas
of Respondent Public Service Company of Colorado are hereby cancelled.
The tariff sheets attached hereto as Appendix A are hereby substituted
therefor. Respondent shall file, on one (1) day's notice, the tariffs
contained in Appendix A. . : '

W

2. Respondent is hereby authorized and directed to make
reparation, upon request, in the form of cash payment or billing credit,
to customers and accounts who have paid net unrecovered gas costs in
excess of the amount attributable to actual 'consumption for the periods
of service for which unrecovered gas costs were billed and paid as part
of the Gas Cost Adjustment (GCA) charge.

i

3. This Recommended Decision shall be effective on the day it
_ becomes the Decision of the Commission, if such be the case, and is
T entered as of the date hereinabove set out.

4. As provided by 40-6-109, CRS 1973, copies of this Recom-
mended Decision shall be served upon the parties, who may file excep-
tions thereto; but if no exceptions are filed within twenty (20) days

. after service upon the parties or within such extended period of time as

i the Commission may authorize in writing (copies of any such extension to
be served upon the parties), or unless such Decision is stayed within
such time by the Commission upon its own motion, such Recommended
Decision shall become the Decision of the Commission and subject to the
provisions of 40-6-114, CRS 1973.

5, The Commission shall retain jurisdiction over this proceeding
to enter such further orders as may be necessary to effectuate this
decision.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE GF CDLORADQ

LOYAL W. TRUMBULL

‘ Examiner
. N vC
. N ATTEST. A TRUE. COPY
- e —-'-;‘:;"-:—‘; 54/\7 d .4..‘ A
P Harr?A. Gailigany Jr.
€xecutive Secretary
P i

' ’ OOLHY
A e Y SaATe R iR :

|




R S
: (e

i
4
i N
1 ST e

romu na . o APPENDIX A -

(Decision No. R81-731)

Colo. PUC No..
Sheet No
Cancels Shest No.

oame of utlity

NATURAL GAS RATES
GAS COST- ADJUSTMENT
AND
UNRECOVERED GAS COST BILLING

APELICABILITY

. A1 rate schedules for natural gas service are subject to a Gas Cost
Adjustment to reflect changes in the cost of gas purchased from Company's
suppliers. The Gas Cost Adjustment amount will be subject to monthly
changes to be effective on an average daily prorated basis with meter
readings beginning with the Company's billing cycle each month. The Gas
Cost Adjustment for all applicable rate schedules js as set forth on
Sheet Nos. 133C and 133D. Each monthly bill shall also include an Unrecovered

Gas Cost Billing.
DEFINITIONS

Gas Cost Adjustment - The Gas Cost Adjustment will be the difference
between Base Gas Cost and Purchased Gas Co;t, plus Unrecovered Gas Cost.

Base Rate - Base Rate is the rate which incorporates a portion of Purchased
Gas Costs, and all other operating expenses including taxes and earnings
on rate base. e

Total Rate - Total Rate is the Base Rafe and the Gas éost Adjustment. 4

Base Gas Cost - Base Gas Cost is the portion of Purchased Gas Cost included
in the Base Rate.

Purchased Gas Cost - Purchased Gas Cost is the actual cost the Company
pays its suppliers for natural gas service.

Unrecovered Gas Cost - Unrecovered Gas Cost is the difference between
Purchased Gas Cost and Recovered Gas Cost.

Recovered Gas Cost ~ Recovered Gas Cost is the gas cost recovered by the
Company's currently effective Total Rates,

.« g W
kY M
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DO NOT wWmiTi
IN ThuS $BACE

BASE GAS COST

(1) The Base Gas Cost will be calculated based on purchases
in the twelve months ended the most recent quarter for
which information is available, and the supplier rates to
be effective on or about October } of each year, and
dividing the resulting amount by that period's sales.

Advice Letter No.

Decision ot
Authonty No

Issue Date

Signature of lssuing Othcer

Effective Date

e Page 1

I F PO NE)



: tas Tl Lol
= N TS =

gibgs - o o et el ey ST T TN F Ay 8 (o S

Y “‘.:;_\\"-'f- I KSR ~ e s S .\"..‘,;'::’*" ""'. LR TN, SN --..J:: ROPN PR BN Y '-‘-x‘:’»u

ok » At el AT o S Y . S’ s, A Kad'S S el . .

s 474 < e M e I R A B W e T AR T ‘(, Pt L irlialtium b et o

29IV S B ittt B 2 Kb o 8.5 s\t T LN Bk

ez T had -
n SR e e Pt Qurnatey fodgvad
.. R » )
) . . o

romu R APPENDIX A
: Colo. PUC No.
pame of ualicy - : Sheet No.
. Cancels Sheet No.

NATURAL GAS RATES
GAS COST ADJUSTMENT
AND

UNRECOYERED GAS COST BILLING
BASE GAS COST - Cont. ' '

(2) A revised Base Gas Cost will be effective on an average daily prorated
basis with meter readings beginning with the Company's monthly billing
cycle after October 1, each year, except that should a general rate
case of the Company be pending before the Commission at the time, the
effactive date of the Base Gas Cost change will be delayed up to sixty
days after the effective date of the Commission's order in the rate

case. The Base Gas Cost will replace the previous Base Gas Cost in the
Company's Base Rates. :

(3) The Base Gas Cost will be calculated to the nearest one hundredth of a
mill ($0.00001) per thousand cubic feet,

PURCHASED GAS COST

(1) The Purchased Gas Cost will be calculated by summing the supplier's
invoices, applying adjustments for the following factors, and dividing
the amount by sales volumes for that month. In the process of summing
suppliers' invoices, adjustments shall be made for the following
factors in order to accurately state Purchased Gas Cost at the time
that the resulting Gas Cost Adjustment amount becomes effective:

a. Costs of gas purchased for underground storage which will not be -
‘ withdrawn during the time the resulting Gas Cost Adjustment amount
becomes effective.

b. Known increases in prices of natural gas suppliers.

c. Difference between bookings of gas costs based upon preliminary
meter reading and fipnal invoices based upon final analyses of
meter reading charts.

d. Allocation of monthly demand charges on basis of O e oacs
estimated demand for the billing period.

L - o e. Lost and unaccounted for gas.
f. To eliminate Gas Research Institute (GRI) charges.
- g. Incremental pricing effects.

h. Gas used for interdepartmental purposes.

Advice Latter No __lssue Date
Signature of lasung Cthcec

Decisi
Authc:x?;yolf{a EHfective Date
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APPENDIX A
- Colo. PUC No.
name ot uglicy Sheet No
Cancels Sheet No.

NATURAL GAS RATES
GAS COST ADJUSTMENT
AND
UNRECOVERED GAS COST BILLING

. 'RCHASED GAS COST - Cont.

(2) The Purchased Gas Cost will be calculated to the nearest one hundredth
of a mi1l ($0.00001) per thousand cubic feet.

RECOVERED GAS COST

The Recovered Gas Cost will be calculated monthly by applying the appropriate
Base Gas Cost and Gas Cost Adjustment to the actual sales volumes for that
revenue month. . v

UNRECOVERED GAS COST

(1) The Unrecovered Gas Cost will be calculated monthly by subtracting the
Recovered Gas Cost from the Purchased Gas Cost. The resulting amount
will be divided by the actual sales volumes for the month for which
Unrecovered Gas Cost is being calculated.

(2) The Unrecovered Gas Cost will be calculated to the nearest one hundredth
of a mi11 ($0.00001) per thousand cubic feet.

(3) Each monthly bill for service shall contain a charge or credit
calculated by multiplying the customer's actual gas consumption for
the billing cycle two months previous to the current billing cycle
by the Unrecovered Gas Cost calculated for the billing cycle two months
previous to the current billing cycle.

GAS COST ADJUSTMENT

The following formula is used to determine the Gas Cost Adjustment
amount:

Gas Cost Adjustment amount = B - A

DO NOTY wWHITE

A = Base Gas Cost .M Trus SPACS
B = Purchased Gas Cost

TERMINATION OF ACCOUNTS

Accounts for gas utility service shall not be closed
until at least 'two months after termination of service to
such account. Each account shall continue to be billed
for Unrecovered Gas Cost in order to receive full and final
deferred payment or refund for Unrecovered Gas Costs incurred
in the last month in which service was received.

Advice Letter No lssue Date
L. Signaruwe of lssuing Othcec
Decision or _
Authority No EHective Date
Title
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APPENDIX A

Colo. PUC No.
Sheet No
Cancels Sheat No

name of udlity

NATURAL GAS RATES

GAS COST ADJUSTMENT
: "~ AND
UNRECOVERED GAS COST BILLING

TREATMENT OF REFUND

Application shé]] be made to The Public Utilities Commission of the
State of Colorado for approval of a refund plan for the disposition of

each refund received from a Company supplier including the interest
received thereon. o :

INFORMATION TO- BE FILED WITH THE PUBLIC UTILITIES ‘COMMISSION

Each filing of a Gas Cost Adjustment revision will be accomplished by
filing an application and will be accompanied by such supporting data and
information as the Commission may require from time to time.
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(Decision No. €81-1429)

BEFQRE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

XX

COLORADD ENERGY ADVOCACY OFFICE

CASE NO. 5923
AND ANN CALDWELL,

COMMISSION DECISION GRANTING
EXCEPTIONS IN PART ANO
DENYING EXCEPTIONS IN PART

Complainants.
vs.

PUBLIC SERVICE COMPANY
OF COLORADO,

e N e el e o N et e e e

Respondent.

STATEMENT AND FINDINGS

BY THE COMMISSION:

On April 16, 1980, the above-captioned Complaint was filed

with this Commissian, and on April 18, 1980, an Order to Satisfy or

Answer was served upon Respondent, Public Service Company of Colorade
P o "".i'fi}i (hereinafter "Public Service") by the Executive Secretary of the

‘ o ' Commission. On May 8, 1980, an Answer was filed on behalf of Public
". . . - . ‘;:A» . : ) hd

Servicer -On June 30, 1980, Notice of'Hearing was issued setting the

matter for hearing on Thursday, August 28, 1980, at 10:00 a.m. in the

- 5th Floor Hearing Room, 1525 Sherman Street, Denver, Colorade. The
matter was heard as scheduled before Examiner Loyal W. Trumbull, with

testimony being heard from four witnesses and twenty-three Exhibits

being offered and admitted into evidence.

Upon commencament of hearing counsel far Public Service
moved to dismiss the Complaint for faiilure to comply with tne

- requirements of J0-5-108(5), £.R.3. 1273, Such motion w~as cenieg dy

<, e e the Ixaminer,
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Upon conclueion of the hearing, the subject matter was taken °
under advisemert by the E£xaminer. Counsel were given leave to file
Statements of Position, and such were timely filed. In the S;éiements
of Position, counsel for Staff anc Public Serviﬁe requested that
official notice be taken of thg~testimony of witness Cgrlson in
February 2, 1981, quartefly hearing im Application Nog.‘31895, 31896
and 32603. No objection being raised thereto, the above requests were

approved by the Examiner.

On April 23, 1981, the Examiner issued Recommended Decision

No. RE1-731 (hereinafter "Decision R81-731") whereby the Examiner

found and concluded that Complainants Caldwell and CEAO had no rfght
to personal written notice of Application No. 31896, and that notice
as given was proper. The Examiner further found ;hat Appliggz;::—;;.
318%6 and attached Exhibitﬁ, provided sufficient evidence to establish
good cause for less than thirty d;ys notice, and that no retroactive
rate making was occasioned by the GCA rider as extablished by.Decisibn
R81-731. The Examiner also found that the GCA rider did not accurately

reflect each customer's usage. Thus, the Examiner recommended that

RN T E o e

Public Service be ordered to refund overcharges to those customers who

e

could establish a meritorious claim therefor. Aléo. the "any appropriate

adjustment" language contained in the GCA rider was found by the

Examiner not to be an unlawful delegation of Commission authority.

d
¥
-

S , However, the Examiner found that such adjustment should be limited to

a specified list of adjustmedts.

-

.

The issues addressed by the Examiner in Decision R81-731

were:

r~
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1. Were Caldwell and CEAO entitled to personal written

notice of Application No. 31896.

2. Was Notice by Publication legally sufficient notice of

Application No. 31896 ta Caldwell and CEAO.

3. Was the granting or Application No. 31896 éccomplished
‘without jurisdiction over the proceeding in that Notice by Publication

was deficient in the following a]lege& particulars:

a) "“Good cause" for action without personal written notice

was not shown by Public Service.

b) Application No. 31896 failed to contain a complete
statement of circumstances relied upon to justify

granting of such applicatoin on less than thirty days

notice.

c) Application No. 31896 failed to contain a reference to
\ . : prior Commission action in any proceeding relative to

the existing and proposed rates, rules or regulations.

4. Does the GCA tariff, authorized by Decision No. C79-
941, unlawfully permit Public Service to make retroactive charges for

past losses.

S. Does the provision of the GCA tariff, allowed by Decision
No. €79-941, which authorizes Public Service to make “appropriate
adjustments” to purchased gas costs, constitute an unlawful delegation

of legislative power by the Cemmission to Public Service.

00359
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> The Examiner ruled against CEAO and Caldwell on all of the

above issues, other thar the determination that the GCA rider did not
accurately reflect.each customer's usage. Accordingly, the Examiner

recommended that Public Service be ordered to refund overages to those

customersiwho could establish a meritorious claim. Also, the "any
appropriate adjustments® 1anguagé~contained in the GCA rider was found
by the Egaminer not t§ be an unlawful delegation of Commission authority.
However; the Examiner found that such adjustﬁent should be limited to-

a specified list of adjustments.

On May 26, 1981 Pub]ic.Service and CEAD filed exceptions to

)iae

S i et e

Recommended Decision R81-731. On June, 26, 1981, both CEAO and Public
Service filed responseé to the exceptions of the other party. ¢EAO by

its exceptions raises the following issues:

e g

a) The notice of filing and of PUC consideration of Application

No. 31896 was legally deficient in that CEAD and Caldwell

were entitled to personal notice.

b) Application No. 31896 was legally inadequate in that
no statement of good cause for less than thirty days
approval, and no disclosure of circumstances and
4conditions justifying expedited filing were set

forth therein. Such application also failed to

reference prior action in Case No. 5721 which

-3 oo :.f:f Application No. 31896 would rescind. -
s c) The GCA mechanism approved by Decision No. C79-941
N - A authorizes retroactive charges to be made for past

losses. The determination of the Examiner that the

revised GCA is uniawful when applied to individual

v o 0u360
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consumer c1rcumstances, should be expanded to apply

to all customers of Pub11c Service.

, d) The "any appropriate adjustment” provision contained in
the revised GCA constitutes an unlawful delegation of

legislative power by the Commission to Public Service:

It should be noted that the above issues raised and determined
at hearing of this matter are largely duplicative of the issues now
raised by CEAQ on exceptions. By'the exceptions of Public Service,

Public Service contends:

a)' A revised GCA mechanism is legal and is the most reason-
able method available. The alternative reccommended by
the Exaﬁiner will result in an impractical, confusing

and unworkable situation for Public Service and its

L customers.

b) The finding of the Examiner that the GCA operates

- i1legally is not supported by the evidence, and the

Examiner's recommended requirement that customers'

R

;‘ifq“  ﬂf 'f‘¢~1 . ' bills be recomputed from a period of time starting with

the issuance of Decision No. C79-941, is unjust, unreason-

L < -1>5» . ) able and arbitrary.

—bim oW
1t

‘*-;f"i‘;:}ﬂ: SR . ¢) The revised GCA tariff allows Public Service to make
adjustments of a number of reasaons wnich may be unforseen. ,

The Examiner's specified 1ist of adjustments is unjust,

| . : unreasonable, arbitrary and inflexibie.

5 00361
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d) The Examiner's gratuitous comments regarding Public
Service Company's presentation ‘in 1&S5 Docket No. 1330
is incorrect, without evidenciary support, and

inaccurately reflects the facts and circumstances

arising in I1&S Docket No. 1330.

Public Service concludes its exceptions by requesting that
Recommended Decision R81-731 be modified to reflect that the present
GCA tariff is just and reasonable and should be continued in present

form, that the current adjustment factor also should be continued in

“present form, and that no reparations be authorized by the Commission.

.

Although the Commission is not in complete disagreement
with Recommended 6ecisiqn R81-73l; for purposes of clarity, the
Commission will enter its Order containing its.own findings of
fact, conclusions on ¥indings of fact and order without regard to

Recommended Decision R81-731.

FINDINGS OF FACT AND CONCLUSIONS THEREON

Based upon all the evidence of record, the following is

. found as fact and conclusions are drawn thereon:

.1.  The complaint in this matter focuses upon actions of
this Commission in épproving revision to Public Service's GCA tariff
by Decision No. C79-941, issued June 19, 1979. In order to understand
the issues raised in the complaint proceeding, jt is necessary to
review relevant previous'Coﬁmiésion actions. Such review will not
be exhaustive, in that all procedural and substantive details are as

stated in such decisions, which have been the subject of administrative

‘notice. However, such review will be for the purpose of setting the

present proceeding in context and making certain findings based on

. 0036




such previous proceedings.

2. On January 4, 1977, the Commission issued decision No.
89952. In Decision No. 89952 the Commission noted that the operation
of the GCA nad PGA cléusés of thfee jurisdictional public utilitiés.
including Public Service, was resulting in sfgnificantlincreases in
consumers’ bills due to the rapid increase in the wholesale price of
natural gas in the previous two years. The Commission noted the basic
arguments for and against.such tariff provisions; decicded that it was
an appropriatg time for a general review of same, and instituted Case
No. 5721 for the purpose of enquiring into all facets of such provisions,
incldding but nﬁt limited to, fmpact on various customers, administra-
tive costs, effect on ability of utf]ities to raise capital, present
and projected gas supply situations, and effect'of such élauses,
presumably relative to efficiéncy,'in purchase of natural gas.‘ The
Commissién welcomed the'fu]l participation of all-organizatiens,

groups and individual citizens in the praceeding.

‘3. Complainant, Caldwell, réquested and was granted leave

to intervene in Case No. 5721. Counsel for CEAD in this complaint

proceeding reprasented another group which requested and was granted -
leave to intervene in Case No. 5721. CEAQ was not in existence at

. - such time.

RS 4. After an exhaustive schedule, including public testimony

in six different cities with a night hearing in Denver, and submission

of statements of position by the various utilities but not by any of

the consumer intervenors, the Commission, approximately 3 year and a
half after the institution of proceedings in Case Mo. 5721, issued

Decision No. C78-414 on April 5, 1978.

00363
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5.  The Commission; in Decision No. (78-414, at Page 6,

after having satisfied itself that the existence of PGC or GCA clauses

did not serve as.a'disincentiVE'to utilities obtaining gas at the
Towest possible price, allowed the continuance of'subh clauses with
modifications. As hation§1e fbr suchvdeiermination the Commission
indicated that the discon{inuancé-of suéh’clauses could have "substantia1‘
adverse effect on ..z ability of the.subject utilities to raise capital”.
The findings of the Commission in Dacision No. C78-414 concluded with
the statement: "if any of the circumstances change in the future, the
Commission will, of course, re-evaluate the pchedure".

6. Decision No. C78-414 as later amended,vtonc1uded by

ordering the involved utilities to:

a) File and comply with tariff sheets consistent with

sample tariff sheets appended to the decision.

b) Follow a specified procedure for filing and documentation
of individual GCA or PGA amount changes to allow time

for audit by Commission Staff prior to the Open Meeting

date when the applications would be considered.

¢) File an annual report regarding present and projected

gas requirements, gas supplies and curtaiiments, and

gas purchase practices.

d) ‘Attend an annual investigatory hearing after filing the
annual report and answer questions from the Commission
o or other interested parties relevant to issues affecting

the GCA or PGA clauses.
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e) Submit proposals for explaining the clauses to the

public on biltls.

7.  The ordering portion of Decision Né. €71-414 also
directed Commission Staff to perform audits of the ;\auses "as necessary",
The Order concluded by closing Case No. 5721, subject to the usual
rights of parties to take exceptions .thereto, which occurred. As the :
result of such exceptions, certain technical change§ were made to
Decision No. C71-414, Also, other changes were subsequently made to
said decision by virtue of certain errata notices.

. 8. On May 24, 1879, Public Service filed Application No.
31896.with this Commission. This Application requested that Public
Service be allowed to place into effect, without formal hearing and on

one day's notice, revised tariff sheets pertaining to the GCA. The

specific revisions requested in Application No. 31896 would allow
' ;; Public Service to recover or credit under or over-recovered gas cost,

based upon estimated sales volumes for the second month after the

-month of service, rather than upon an "historical test year" basis,

PREVATY VRRLY IS

[i.e., ". . . volumes of natural gas (adjusted for weather deviations

from normal) during the twelve months ending two calendar months to

the affective date of change in the adjustment amount."]. The notice

given of this Application was by publication of written notices in the

Tegal notices sections of the classified ads of The Denver Post and

the Rocky Mountain News on May 24, 1979. No personal written notice

of the Application was given.

9. On June 19, 1979, after Applicaticn No. 31396 haa been
tabled in the two previous weekly Cpen Meetings, the Commission issued
Decision No. C79-941, granting Apolicatian No. 31396 in its antirety.

A copy of Decision No. £79-241 was served oy the Commission an Puplic

-l o e e mtmae = -
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Service Company and one of its attorneys. Public Service Company

filed a revised GCA tariff with the Commisgion.on June 22, 1975.

Putlic Service has commenced billing acéordﬁng.to the terms of the
revised GCA, as éubsequently amended to reguire implementation on a

daily average pro rated basis.

10. Prior to issuance of Decision No. (79-941, the GCA -
tariff did not provide any mechanism for recovery of purchased gas
costs thch had not been recovered in prior billings. Also, prior to
issuance of Decision No..(79-941, GCA tariff_riders were calculated on
the basis of normalized purchased volumes for a test year ending two

months prior to the time a new GCA rider was proposed to become effective.

Because the old riders were calculated on a year old test-period and,

because actual sales were usually less than the test-period on a

yearly basis, the old GCA tariff would not normally result in complete

recovery of purchased gas costs. For the last known twelve-month

period that the former GCA was in effect, which was calendar year

3 <
A

1978, there was a per-books under-recovery of approximately SiB,OOO,DOO
in purchased gas costs.
i . ' 11. By means of the new GCA tariff, as approved by Decision
i' - No. C79-941, Public Service can more accurately include in the new

GCA amount know changes in the cost of natural gas which will be in

effect during the next service month. However, the major change is

in the addition of an increment to the GCA amount referred to in the
tariff formula as “C", representing "unrecovered gas cost", which

was referred to throughout hearings of this matter as the “under-over"
provision. Implementation of the "C", factor, in the new GCA formula
allows Public Service to bill or credit customers each month for

o . purchased gas costs incurred in service rendered two months previous

- - <7<‘v-i;‘~ PO and either not recovered, or over-recovered, in payments received in the
LT T ' TINIHE

10

W ety et WL, )

<
AT RTINS



T N ek
L Lo EORN

e RN D o
Nt el e w r et
. . Tew - - T, .
ﬁ»-n.’vx\',r \““,' , - e
7“ LA r - " ~.¢;»‘:,m
L I R s Les 1T Tv Pyt an

——— - A

S A N,
LI SR

L LT S ol B P AR
e P S

months previous to such month. Ta paraphrase Paragraph 6 of Application

No. 31896, Public Service would recover unrecovered or credit over-
recovered gas costs for the February service month by means of an

increment applied to the April bill and based on estimated (rather than

historical) sales for .the month of Abri]. Any under or aver-recovery

would be charged or credited by being carried forward.

12. As specifically set forth abové, Complainants
Caldwell and CEAGC allege in their formal complaint that certain

actions of the Commission in granting Application No. 31896 were

improper and erroneous. CEAQ has again raised all such contentions
by way of exceptions to Recommended Decision R81-731. B8y way

of summary, CEAQ's allegations of Commission error, as raised

both by complaint and exceptions are:

a) Cald@ell, by virtue of her partic;pation in Case
No. 5721 and other proceedings before this Commission
and her status as a ratepayer; and CZAQ and its )
"constituency of low-income persons", by virtue of
i : CEAQ's participation in various proceedings involviné
. Publ;c Service, were “interested in" and "affected by"
: o URRRS the subject application. Accordingly, both CEAQ and

Caldwell were entitled to personal written notice

of Application No. 31896, pursuant to 40-6-108(2),
€CRS 1973, and Rule 8 of this Commission's Rules of

Practice and Procedure.

b) Notice by Publication was not legally sufficient
notice of Application No. 31893 to CZAD and Calcwell by
virtue of their status as “interaested” and "affec:eof

persons.

. | 00367
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¢) Granting of Application Nc. 31896 on less than thirty
days notice, and by publication only, was accomplished
in the absence of jurisdiction over the proceeding

because Rule 18.1.A.5 requires the following:

i)  "Good Cause" for such action should have been
shown by Public §ervice:

ii) The épb1ication should have contained a complete
and accurate statement of all the circumstances
relied upon to justify graniing of the application

) ‘ on less than thirty days notice.

i1i) The application should have contained a reference
to pricr Commission action in any proceeding
relative to the existing and proposed rates, rules

or regulations.

CEAO and Caldwell contend that the instant application and
Commission Decision No. C79-941 fail to comply with the above require-

ments. The remaining alleged errors on exceptions are:

4) The new GCA tariff unlawfully permits Public Service to

make retroactive charges for past losses.

) The provision in the new GCA tariff allowing Public
Service to make "appropriate adjustments" to purchased
gas costs constitutes an unlawful re-delegation of

legislative power by the Commission.
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In the Complaint case, CEAO requests.the following relief:

1) Invalidating the tariff revisjons approved in Application
No. 31896,

2) Elimination of the over/under recaovery provision

tfium Public Service's GCA tariffs, -

3) Elimination of the “any appropriate adjustment" language,
or establishment of standards and prior disclosure of

such adjustments.

. Id the complaint proceeding, Caldwell raquested basically

‘the same relief as CEAQ, plus interest and attorneys and witness fees.
13. CEAOC and Caldwell in the formal complaint and CEAQ, by

i;s exceptions now filed, contend that they were damaged by the
alleged lack of notice of Application Nq. 31896 and oy Decision No.
C79-941 approving such application. CEAO and C;aldwell contend that
such damage was that they were unable to prepare properly to address
issues of risk in relation to rate of return on rate base in Public
Service Company's last general rate case (I&S Docket No. 1330). CEAC
and Caldwell urge that they were placed in a position of disadvantage
in I&S Docket No. 1330 because in that proceeding, they were not aware
of the prior revision of the GCA tariff as requested in Application

No. 31896 and approved by Decision No. C79-341.

14. A brief review of the filing in IS Docket MNo. 1330 is
necessary to Qnaerstand the above allegation. The day aftaer Commission
approval of Application No. 31896 ty Jecision No. C73-341, Pupnlic
Service filed advice letters recuesting a 313,990,300 increase in pase

ratas. Such request was pased 90 3 tast-cericd of calendar year 1973,

) -
w
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which represented an incréase of 6.6% in gas base rate revenues and an
increase of 3.1X in total base rate revenues, and GCA revenues at GCA
~!evels in effect June 20, 1579. Tne essence ﬁf Caidwell and CEAQ's

allegation is that I&S Docket No. 1330 proéeedgd on the premise that
only base rates were at issue, and that GCA revenues of $102,210,960
and purchased gas costs of $115,241,440 would be eliminated from the
operating statement of Public Service, showing that stockholders had
"eaten” $13 million in unrecovered ga§ costs in 1978. Caldwe11lanu
CEAO contend that this premise cause'I&S Docket No. 1330 to proceed on
the erroneous assumption that the above situation.would continue under
any new base rates that would result from I&S Docket No. 1330. Public

Service, by exceptions, contends that all parties to I&S Docket. No.

3 1330 were apprised that the new GCA tariff would more accurately -

recover gas purchased costs.

Thus, Public Service asserts that the GCA revenues were knowingly
removed from rate considerations in I&S Docket No. 1330. The position
of Public Service in this regard reflects the correction posture of
the proceedings in I&S Docket No. 1330. Accordingly, the cont;ntion
of Caldwell and CEAD, that I&S Docket No. 1330 proceeded without
knowledge of the effect and implementation of the new GCA tariff is

" rejected.

15. Turning to the claim of right to personal written-

notice pursuant to CRS 1973, 40-6-108(2), and Rule 8, Rules of Practice
and Procedure before this Commission, as raised by Caldwell and CEAD
in the complaint and by exceptions to Decision R81-731 it must initially
be recognized that CRS 1973, 40-6-108(2) and Rule 8 apply to all
matters regulated by this Commission, both quasi-judicial and quasi-

" legislative. Morever, it must be remembered that this Commission
regulétes “fixed utilities" (generally referring to public utilities

providing telephone, gas, electric, water and steam service, exceot for

14 ' m');;';'(l
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that provided by a municipality within the municipal limits), and
transportation by common and. contract carriers. This situation can
cause confusion, as illustrated by CEAO's and Caldwell's citation of

P.U.C. v. Delue, 175 C. 317, 486-P.2d. 1050 (1979). In the Delue

cése, the Supreme Court of Colorado indicated that an existing contract
‘4”5y1_,f“ iy carrier was not entitled as a matter of right, to receive notice of
o :_~;; : hearing of an abplication far issuance of a new and similar contract
R f_fi o carrier permit. However,'the DeLue case does provide a reference
| o point from which to demonstrate the appropriate statutes and rules:
. ‘a) First Conside}ing the sitution of transportation

applications:

1) Pursuant to CRS 1973, 40-6-108(2) and 40-11-103(2)
thjs Commission is required to give writtan

notice of an application for transpoftation authority

to all persons who would be interested in or

affected by the granting of a new or extendad

permit, being common carriers who had similar
authority to terms of commodity and geographic

area.

R ’ 2) Rule 7, Rules of Practice and Procadure before

this Commission, allow a transportation ccmmon

carrier, filing a protest in response to notice to
participate as a “protestant” without Commissian
permission. Such prccedure is provided pecause
any Commission quasi-judicial proceeding may

' affect the property rights of such carrier in his

certiticate.

P - —_ -
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3)  h contract carrier holding the authority requested
by an applicant, -should he learn 6f such applica-
iiod, a)though'feceiving no notice, may be allowed
_to participate in such.proceeding as an "intervenor"
if such contract carrier can establish to the
satisfactien éf the'Cdmmission, pursuant to Rule
10 of the Commission's Rules of Practice and
Procecdure, that such carrier has a substantial
personal interest in the matter and such intervention

will not undu1y'broaden the -issues. :

Turning to the context of fixed utility appliéations
for rate change, the participating parties will be the

applicant, intervenors and Staff.

1) It must be recogniied that proceedings such as
Case No. 5721 and Application No. 31896, are
essentially quasi-legislative proceedingsf
Accordingly, rate payers have no constitutional
right to written personal notice of such proceedings.
The rights of such individuals to notice are those
established by State Law and the Rules of this
Commission with which the Commission must comply.
In this complaint proceeding, Caldwell and CEAQ
claim that they were entitled to personal written

notice of Application No. 31896 because they were

persons ". interested in or who would be

affected by the granting . "™ of the application,

as contemplated by 40-6-108(2), CRS 1573. Futher,
Caldwell and CEAO contend that they were ".
persons who in the opinion of the Commision have a

legally protected interest or right which would be

16 ()(’«j'f;‘




. .
. * [FSEENR POV
RN SCRAR P o -
L cawsesv-coriae
——— -y

. PR
Camtlw RS

= iee

F

affected thereby", as comtemplated by Rule 8A,

. . Rules of this Commision.

2) Regarding the complafnt proceeding, Caldwell is
found to be a 30-year custcmer of Public Serviﬁe_
Company residing at 3425 Dahiia Street, De;ver,
Colorado. There are two members of her family,
and her monthly income is 5238 per month. Caldwell
has allowed to intervene in Case No. 5721 and she
received no writtan personal notice of Application
No. 31896 either from this Commission or Public
Service. Caldwell is a subscriber to the Denver
Post, but chocses not to read its legal notice

' section.. Caldwell did not lea}n of the filing of

Applicdtion No. 31896 until she was advised of the

Tfiling by her attorney ‘in February of 1980. Had
Caldwell received peréona] written notice by mail
of such application, she would have.petition;d to
" ’ intervene on the bases that she was on a fixed
income and that the propased GCA methodology would
drastically affect her. Caldwell filed a late
petition for leave to intervene in Application No.

/31896, which petition was denied bty Decision No.

C80-385, issued March 4, 1980, on the ground that

the petition was "untimely filed."

3) Caldwell additionally cantends tnat sne was entitled
to written notice by mai]ing of tne filing of
Application No. 31836 because she nad ceen 11lowea
to intervene in Case MNo. 5721. CEAQ refares to

Ve such order af intervention in its statement of

0037
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4)

position, even ihougn such statement.ﬁas not
placed into evidence at hearing of the merits of
this mattgr. H§wévef,-administratjve notice of
such order was taken at hearing'of this matter.
Such decision, being Decision No. 90208, issued

February 24, 1977, states in part as follows:

"The Commission states and finds that the
above pétitionér for intervention is a person
who may or might be interested in or affected
by any order-whiéh may be entered in this
proceeding and that the intervention should

be authorized".

Decision No. 90208 is phrased in the language of
CRS 1973, 40-6-108(2), which indicates who shall
receive some kind of notice of various matters.
Such,order does not grant intervention as a matter
of right, as is required when one has a statutorily
granted right of intervention or has a "legally
protected inte;est or right in the subject matter
of the proceeding which may be affected . . .".

It is clear that Caldwell was allowed to intervene
in Case No. 5721 pursuant to the discretionary
provisions of Rule 7.A.2, Rules of Practice and
Procedure before this Commission, whereby numerous
people are allowed to intervene in various matters
even though they are not entitled to intervetion
There is no statute or rule

as a matter of right.

pertaining to this Commission which reguires that

BIEYR
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5)

a party to a prior proceeding, such as Case Na.
5721, be given persona) written notice of a later
application which deals with the same subject
matter of the former proceeding.. Caldwell clearly
had no personal "legal interest" in the subject
matter of App]icatién No. 31896, and the only
"effect" upon her of -the application being granted
would be tﬁat experienced by the general consumer
population. Accordingly, it is found and cancluded
that Caldwell was not entitled to personal noti:;
by mail of the filing of Application No. 31396 by
virtue of her intervention in Case No. 5721.
By formal complaint herein, and by axceptions %o
Dgcision R81-731, CEAQ contends that it also was
entitled to personal written notice by mailing of
the filing of.AppIication No. 31896, and trhat the
notice given to CEAQ rfailed to comply with 6RS
1973, 40-6-108(2), and Rula 8A of the Rules of
Practice and Procedure before the Commission.
CEAQ contends that the notice given was not reason-
ably calculated to apprise CEAO of the pendency of
Application No. 31896. Additionally, CEAQ contends
that it fulfills the criteria set forth in CRS$
.1973, 40-6-108(2) as a firm interestad in the
granting or denial of a PSCo application. Aiso,
that in order to compiy witn due prccess recuire-
ments,

personal notica by mailing shoula have been

accorded CZAJ. Firally, CEAQ asserts that it was

entitled %o personal notice by mailing by vi-Zue of

- CRS 1973, 30-5-

y—r
)
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€) Regarding CEAD's contention that CRS 1973, 40-¢-

112 requires personal written notice to CEAQ, it
is found that such staiute would have authorized
the Commission to undertake revision of the GCA
tariff on its own motion, with notice only to
Public Service .and none to intervonors «in Case No.
"5721. CEAQO is a statewide group which purports to
represent the energy interests of low-income
Colorado citizens. CEAO has participated as an
intervenor in a number of proceedings before
this Commission involving Public Service. CEAC
was not a party to Case No. 5721, and it did not
receive any written personal notice by mail of the
filing of Application No. 31895 in May or June of
1978.

CEAO learned of the proposed révision of the GCA
tariff during the revenue phase of Investigation
and Suspension Docket No. 1330, which was Public
Service's 1979 general rate case before this
Commission. CRS 1973, 40-6-108(2) does not require
the Commission to give personal written notice of
an application proceeding which in no way affects

a group in a manner different from the way that

the general consumer population of Public Service

. is affected. CEAO was not in existence at the time
2 of Case No. 5721 and thus fails to have any personal
“"legal interest" in the subject matter of Applica-
tion 21896. As with Caldwell, it is found anc

N concluded that CEAD was not entitled to personai

,A.-.

o 0ot
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written notice of the filing of Application
No. 31896 by virtue of CRS 1973, 10-5-108(2)
or Rule 8A, Rules of Practice and Procedure

before this Commission.

16. It is clear that CEAD and Caldwell were entitled to.
notice of the filing of Application No. 31896, purusant to Rule 18,
Rules of Practice and Proc%dure of this Commission. Rule 18.1.A.5 -
provides that a public utility proposing to increase any rate ar
charge or alter a rule or regulatfon must Qenerally mail personal

written or printed notices of such change to each of its active

customers or users at Teast thirty (30) days prior to proposed effective

date of such change. However, such Rule also provides that a proposed
change of rates or tariffs without formal hearing and on less than

thirty (30) days notice may be accomplished in the following fashion:

- }'f, ...f_1>‘[; . 1) Such utility must make formal application therefor.

;.;L . .;_'L;f: f . 2) Submitted with such application must be a statement

T ' showing in full the rates, fares, tolls, rentals,

charges, rules and regulations which it is desired

to put into effect.

3) A statement referring to tariff sheets on file
with the Commission which it is proposed to
change must be included.
4) Complete and accurate stataments of the circumstances
relied upon in justification Tor permitting such
. — . rates, rules or regualtions to deccme effactive
.. ;i T without requiring thirty (30) ays notice must ce

. T T T includea.

21 (U108
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5) Reference to prior action cf the Commission in any
proceedings relative to the existing and proposed

rate, rules or regulations must be made.

6) Publication of notice of such action must be
gccomp]ished in a newspaper having general circula-

tion in the service area affected by said applica-

tion.

The filing of Application No. 31836, and the notice required

and givén pursuant to Rule 18.1.A.5a was adequate and reasonable to give

notice to the general rate paying public, of which Caldwell and CEAD

are found to be part, and to Caldwell and CEAOQ. In particular it is

found that:

a)

b)

c)

The Commission by Decision No. C79-941 traced the

history of the prior GCA clause, as did Public Service

in Application No. 31896. Both such documents reflect
that the previous GCA clause -inaccurately recovered
purchased gas costs. Accofding\Q, Public Service and

the Commission thereby showed the good cause for granting
permission for such tariffs to become effective without

formal hearing and on less than thirty (30) days notice.

Application No. 31896, and attachments thereto specifically
points to the GCA Rules and Regulations which it thereby

desired to put into effect.

The attachments to the application of Public Service
specifically refer to the tariff sheets on file with
the Commission which said application proposes &

change. el
wGo
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d) As above recited, Application No. 31896, along with all
attachmentg theréto sets forth a complete and accurate
statement of the circumstances relied upon in
justification for permitting the GCA Rules and Regula-

tions to become effective on less than thirty (30)

L ~ days notice.

e) Application No. 31896 traces the previous history of
the GCA, and thereby makes reference to prior action of
the Commission regarding the existent GCA. It should

‘ be specifically noted that Rule 18.1.A.5a (4) does

not require the Commission to reference prior Decisions

of the Commission.

Both Public Service by fi]ing'of Application No. 31896, with

attachments thereto, and this Commission by issuing Decision No. C79-
941 fully complied with the expedited procedure outlined in Rule 18.1.

v

A.5.

} 17. In summary, it is consluded that Public Service complied
'le; with the requirements of the Public Utilities law and with Rule 18.1I.
N A.S, in the filing of and publication of notice of Application No.

31896. Application No. 31896 clearly contains sufficient, complete and

accurate information regarding the circumstances relied upon by Public

Service to‘justify the proposed changes, 2ven though Public Service

did not incorporate a recent study on the GCA in such application,

' which study is idenﬁified as Attachment No. .1l to Exhiéit 88 nherein.

" Viewing Application No. 31896 in its totality, along with Attachments
1, 2, 3 ana ¢4 thereto, such stated gcod cause for the granting of the
application on less than thirty (20) 2ays’' notice. Further, the

Cemmission by tracing the history cf the previcus GCA ¥n Jecision No.

23 0379
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C79-941 also complied-with Rule 18.1.A.5 and applicable Public Utilities

law. A1l contentions of CEAD and Calawell regarding improper notice of
both Application No. 3189€, and De:is%on No. £79-941 are accordingly

rejected.

18. By the formal complaint anc the exceot{ons of CEAQ, the
guestion is raised as to whether the GCA tariff violates the constitutional
prohibition against retrospective rate making'as stated in Afticle 11,
Section 11 of the Constitution of the State of Colorado.. CEAQ and
Caldwell contend that the new GCA tariff is unconstitutional because
it allows Public Service to recoup oper;ting expenses incurred prior
to filing for new GCA charges, as allowed by the new tariff. Public
Service asserts that the new GCA tariff is prospective in operation
bé;éuse it applies only to service rendered after the approval of

Application No, 318%6.

19. In order to resolve this issue it is neﬁessary to
review tﬁe‘authority and restrictions under which this Commission must
operate. As counsel for Public Service points out, this Commission
derives its authority from Article XXV of the State Constitution, and

such authority is essentially plepary, being subject only to express

restriction by the legislature, and subject to such delegative power
being exercised in a manner otherwise consistent with other pertinent

provisions of the state constitution.

Article II, Section 11 of the State Cosntitution,

provides that:

"No ex post facto law, nor law impairing the
obligation of contracts, or making any irrevocable
grant of special privileges, franchises, or immunities,

4 W e . Sr—r— ——

shall be passec by the general assembly".
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20. Although not mentioned herein, it should be notied that

Section 12 of Article XV of ‘the State Cosntitution provides that:

"The general assembly shall pass no law for the
“benefit of a railroad or other carporation, or any
individual or-association of individuals, retrospective
in its operation, or which imposes on the people of
any county or municipal sub-division of the state, a
new Tiability in respect to transactions or considerations

already past.

21. Statutory law not beingrthé source of Commfssion autharity,
it is only necessary to consﬁ]t statutory law for any prohibition
against a tariff allowing deferred billing of unr;covered,gas costs,
and the Commission finds no such prohibitfon. Caldwell argues that
the language: ". . . to be thereatter obServed . . ." contained in

CRS 1973, 40-3-111(1), constitutes a specific statutory prohibition

~against retroactive'ratemaking. the Colorado Supreme Court specifically

held in Peoples Natural Gas v. Public Utilities Commission, 590 P.2d

960 (1979), that such language- applied only to a ccmplaint proceeding

- wherein existing rates had been found to be unjhst, unreascnable,

discriminatory or preferential, rather than to a proceeding involvjng
the estabiishment of a new rate after existing rates have been found
to be insufficient to meet a utility's legitimate revenue requirements.
The absence of such language from other pertinent statutory sections,
notably, CRS 1973, 4-6-111, is not without éignificance in that other
jurisdictions have held such "thereafter" language to be 3 prohibition
against retroactive ratemaking when 50 used. See Public Service

Company of New Hampshire vs. Feder3l Snerqy Requlatory Commissian.

600 F.2d 344 (D.C. Circuit, 1979).

00351
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22. Both Public Service and Caldwell cite the aforementioned

Peosles Natursl Gas, Supra, as beihg'dispostive,'of the issue of

retroactive ratemaking.in their favor by virtue of the following cicta

which appears at page 962:

"2l If.Peop1es were seeking an increased rate in
order to recoup operating expenses incurred prior to
any filing for new tariffs, its activities_arguab1y.

- might fall within the constitutional prohibition.
However, that is not the case here. As the district
court noted, the surcharge requested heréis not connected
with the past performance of the utility. It relates
only to a period of suspension du}ing which the Commis-
sion was considering whether toigrapt the pass-on rate

1ncrease The fact that there was some lag between the

request for a rate increase and the Commission's decision
does not render the Commission's action retorspective

within the meaning of Colo. Const. Art. II, Sect. 11%.

23. The Officers of Public Service have protrayed the

amount which is over or under-recovered in each revenue month as

merely a “factor" which is "considered" in establishing the GCA amount

which shall be applicable two months later on the bill received for

the service month after such revenue month. As Witness Ranniger

- stated, the operation of the GCA is indeed best explained by the
tariff itself. The tariff explains that the GCA amount is determined

by the following two-step formula:

.- (1) Purchased Gas Cost

-Base Gas Cost

. Amount tc¢ be aaded or deleted to base rate

e ‘ to achieve known current cost

QQoS
26
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+ Unrecovered Gas Cost

)

GCA Amount

It is clear that the only aspect or predicting future gas costs per
unit by the abave formula, ig accomplished by completing Step 1 of the
equation. Such is correct because the result of the above two-step

formu]a'will be an amount necessary to add to base gas cost to arrive
at per unit purchased gas costs that will actually be incurred during
the revenue period, including the effects of known changes in the
price of gas. This will not prove entirely accurate because of later
changes and different mix of source of supply used during the next

revenue month. Step 2 adds a factor to recover or credit for under or
over-recaovery which has occurred in the previous revenue menth, due to
inadequécy of the Step 1 factor and the fact that consumption was more
or less than consumption in the normalized historical month used to

calculate Step 2.

24. It is clear, as demonstrated by Exhibits 19 and 20,

_submitted at hearing, that Step 2 of the above formula is only intended
to collect or credit the amount that was under or over-racovered by
the GCA in the billing cycle two months previous to the moath being

billed; it is not intended to predict gas prices in the future.

25. Public Service argues that for the first two months of

its implementation the GCA tariff was merely predictive of furure costs,
rather than inclusive of an increment for over or under-recovery,
because there was not “unrecovered component” for <ne First two mcnins

that the new procedure was in effect. From the evidence acauced it is

found that the aforementioned gap occurs tecause the cificials of

Publtic Service were concerned that calculation and 2iliing cur:ng such

period would involve billing for 2 pericd when the dasic tarii? itself

27 00383
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was not in effect (such tariff not becoming effective until July 23,

1980), which would have involved the application of a rate or charge
in a prohibited retoroactive manner. .Accordingly, August of 1979 was

the first month there could have been an .under or over-recovery of the

new GCA tariff without applying it in the prohibited retoractive manner,

i.e., for a period of service when the basic tariff was not in effect.

26. Even though intervening éommission approval of the
actura) new GCA amount is required, the resulting GCA charge which
appears on the customer's bill is a chargé for enérgy used after the
new GCA tariff was allowed by Decision No, (79-941. «According1y,‘it
i§ fourd and concluded that the new GCA tariff does not conétitute
retroactive ratemaking and is not a law of retrospective operation as
contemplated by Article II, Sect. 11 of the Constitution of Colorado.
The new GCA mechanism is not viclative of the so-called "filed fate
doctrine" contained in CRS'1973, 40-3-105(2), in that the increase in

GCA amount is merely an administrative implementation by the Commission

of a rate formula which had been prospectively approved upon granting

of App1itation No. 31896. Any customer who has received service since
the approva]‘of such application and the filing of the new GCA tariff
has done so with full constructive notice thaﬁ such utility service was
received subject to an implied contract to pay the base rate for such
service and also to pay, in effect, on a deferred billing basis for

unrecovered gas costs.

27. 1n paragraph 12 of Decision R81-713, the Examiner found
and concluded that the manner in which the GCA unrecovered gas cost
increment is structured is not lawful because, although it meets
Public Service's gas recovery goals on system-wide basis, and although
there is a balancing of the total-system account over time, such is

accomplished at the expense of either individual overcharges or winafalls

oeas
28
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to various customers depending upon the timing of consumption; i.e

0

the Examiner found that the GCA bears no reliable relaticnship to the

individual customer's cost of service in the service month. The

Examinér futher found that the above procedure results because the
"over/under" increment of the GCA a@cunt is calculated on the basis of
a certain amount per unit of consumption in the manth for which the
jnitial billing is made, and that such aﬁount is applied to all units
pf.consumption in the second month thereafter. The Examiner futher
specifically described how the GCA clause either over-recovers or
undercharges various customers, depending upon the timing of consumption.
The Examiner then concluded that the GCA tariff should be revised so

. Ehat the over/under increment of the GCA amount will only be billed
for consumption which was actually experienced in the second month

prior to the month in which it is imposed. The Examiner also found

that the GCA tariff should be revised to require GCA amounts to be
brbught current upon the closing of an account.

28. In the last paragraph appearing on Page 11 of Rec;m-
mended Decision R81-731, the Examiner also found and concluded that
Public Serviée should be required to make refund of GCA overcharges to
individual customers who request such and can demonstrate the merit of
their c]a%m. Also, that Public Service should not be authorized to
charge any account for GCA undercharges for any such period of time.
It is found that the GCA as approved by Commission Decision No. C79-

941, tracks gas costs with a degree or accuracy that for surpasses the

previous GCA procedure. 3y the improved GCA methodoiogy, the customers
of Public Service have been benefitea coth by mcre accurate ind timely
GCA billings,'and by the recovery of any over-recovered gas <osts

which have been promptly credited to tne accounts of cusicmers. It

is also clear that the new GCA method, «nhile 3 vast improvement cver

the previous method, is not, and canprot ce 10G% iccurite. -

29 D038
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Futhermore it is clear that the proposed account adJustment procedure
w111 not be cost effec’wve in that such procedure will impase a large
" financial burden on Pub11c Service. For example, at the end of 21
months of the new GCA methodology, the average RGl customer wéuid have
owed Public Service $.82, or at the end of 22 months, wou]d have been o
entitled to a refund of S;31!-based on average system residential
consuinption. Either of the foregoing account reviews were estimated
.by Public Service to cost approximately $73.00. Thus, after reviewing
the Eontentions herein, the Commission finas that the current GCA
procedure is lawful, and has operated to the benefit of all parties.
‘To require accoﬁnt review will present an unwarranted administrative
burden to Public Service without meaningful monetary benefits t& the
customers of Public Service. In other words, the Commission finds
that the proposed account review procedure will not be cost effective.
Accordingly, the Commission will not requife Public Service to make

such account reviews made-pursuant to the new GCA billing system.

29. 'CEAO contends that the inclusion oflthe languaée Yoo
. plus any appropri;te adjustments, . . ." in the tariff directions
for calculation of Purchased Gas Cost constitutes an unlawful delegation
or redilegation of this Commission's responsibility to set rates in
that there are no specific standaras controlling such adjustments and

the details of monthly adjustments are not made known to the Commission

prior to a new GCA amount being allowed to go into effect.

'30. Reading the GCA tariff as a whole, it is clear that the
subject language does not en&ow Public Sefvice with unfettered discretion
in making such adjustment. As stated in the sub-section of the tariff
entitled APPLICABILITY it is stated that the GCA is to “. . . reflect
changes in the cost of gas purhcased from company's suppliers . . M.
The definition of purchased gas cost under the tariff is: “the actual
cost the Company pays its suppliers for natural gas service".

30
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adjustments:

a)

b)

d)

e)

f)

)

,.
.

fr ) HY

-

31. Public Service has, under the "appropriate adjustment”

clause of the GCA tar§ff filing of GCA applications made the following

Costs of gas purchased for underground storage which
will not be withdrawn or injected, during the time the
resulting Gas Cost Adjustment amount becomes effective.
Known increases in prices of natural gas suppliers.
Difference between bookings of gas costs based upon
preliminary meter reading and final invoices based upon

final analyses of meter reading charts.

Allocate monthly demand. charges on basis of estimated-

demand for the billing period.

Lost and unaccounted for gas.

Eliminate Gas Résearchllnstitupe (GR;) charges.
Incremental pricing effects.

Gas used for interdepartmental purposes.
Accounting or billing errors.

Billing cycle adjustments.

VO387
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32. In veiw of the review audit, quarterly'hearing and
-refund provisions which attenc¢ implementation of the new GCA tarifs,
it is concluded that the . . . any appropriate adjustment . . ."
language of the tariff, .deses not effect any delegation or rede]ega;ion

of Commission duties. However, in that there has now been sufficient

experience under the new procedure to identify those factors which can

reasonab]y be expected to affect the calculation of purchased gas

costs, it is concluded that the GCA tariff should be amended to specify

- those allowable factors to be included in the “. . . any appropriate

adjustment . . .", to those as set forth above. Should Public Service
Combany find that adjustmenﬁs other than those above specified are

required in order to appropriately adjust the GCA, they may file a

request with the Commission for approval of additional adjustments.

-

33. CRS 1973, 40-6-119, authorizes this Commission to
require a public utility to make "due reparation” to a complainant
wﬁen a rate or charge has been found excessive or discriminatory,
provided that no discrimination -will result from such reparatibn, even
though the rate or éharge was nﬂt in excess of the utility'; filed
tariff, 'Caldwell in this proceeding has failed to establish that she
has been chérged an amount in excess of Public Service's filed rates.
Further, there is no évidence herein tending to demonstrate Caldwell
. ) has paid any GCA .amounts which were excessive, due to the fact that
9*5553??$E%¥¥5E?§§ she had higher consumptidn in a billing month in which the GCA was to
| R recover ﬁrevious1y under-recovered gas costs. It is accordingly found

that no reparations are due to Caldwell.

An appropriate Order will be entered.

OU 35S
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R THE COMMISSION CRDERS THAT:

1.  The Exceptions of Colorada Znergy Advocacy Offize
Recommended Decision No. R81-731 of Examiner Loyal W. Trumbull, filad
on May 25, 1381, be, and hereby are, overruled and denied.

’

2. The Exceptions of Public Sarvice Company of Calorade %o

Jeccmmenced Sec’sisn Mo, R81-731 of Zxamirer Layal W. Trumey'?, S leg
on May 26, 1981, be, and hereby ars, griantad to the 2xtant they are
consistent with the Decision and Order herein, and in all other respects

are denied.

3. Fifth Revised Sheet No.' 133, Third Revised Sheet Vo.
123A and Fc}:y-fifth Revisad Sheat No. 1338 of Tariff Colorado 2UC da.
4-Gas cf.Responcen: Public Service Cémoany af Colorado 2are neredy
cancallied. The tariff speets atzacned ferets as Apcendix A are -rerzoy
-supstituted thereior. lespandent snail Filae, sn ane (1) cay's aotica,

whe tariTfs contained in Appendix A.

This Orcar shall ze arfactive twenty-one {21} cays frcm tne

day iand Zate haerszorT.

CONE 14 OPEN MEEZTING zne 132n zay oF dwgust, 1381
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Ruwles, Reguiances 3¢ Zxiszsion  Dley

MATURAL GAS RATES
GAS COST ADJUSTMENT

BASE GAS COST

L o (1) The Base Gas £9st will ne calculatad based on purchasas
R in the twelve ucnth andad the most recant quart=r Sar
wnich informazicon 15 availabla, and the suopliar ritas

to Je affag¢tive an Jr aocut Jcteber 1 of 2ach yeir, ind
4ividing the rasulling amount 2y that cericd's salas.

{2) A revisad 2ase 3as Cost will 3e affactiva on an avarage ‘
daily proratad dasis with mezar r=adings Seginning with C
tne Company's monthly billing cycla ivtar Qctcber 1,
2ach year, 2xcanst that should 2 ,enaral rata cas2 of the
Cempany 52 cending defore the Carmissicn at the time, thne

, affective date of <he 3asa Gas last zhange will be dalayed

up to sixty days af<ar the 2ffactive da%2 2f the Commission's
order in the ra2t2 case. The 3ase 3as Cost will replace the
aravicus 3ase Gas Cast in the Company's 3asa atss.

B : {3) The Sase Gas Cost will be calculatad %9 the n2arest ane
SR aundratn 97 2 7il (su.ucoci) sér thousanc cucis Ta2t,

FURCHASES A5 CTST

)

; The Puyrchased 3as 225t will se calculasac

2 supoiiar's iavoicss Y705 adjustments
Lot Factors, and iiviiing the agount Sy 33023
il monTh. (A The Ir0C233 37 surming susSiia:
adjustments snall se macds far the 7oiiawi

<0 accurataly stat2 Qurchasaed Gas TosT 2t

resulting Zas Cost AcjusTment 2mount d&cs
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zame ot 4TLTy Shest No

Cancsis Shesc Na:

Rules, Reguagoss de Ixxeasion Taiicy

HATURAL GAS RATES
GAS COST ADJUSTMENT

COST ADJUSTHMENT

The following Formula is used o datarmine <ha 3as Zast Adﬂ us Tment
amount.

Gas Cost Adjustment amount = 3 - A =C
A
8
C

TREATMENT OF 22FUNO

8ase Gas <Cost
Purchased Zas £ost
Unracovarea 3ast Zost

Application snall he made %o The Public .Utilities Commission
9T the 3Stata of lolorade 73r approval of 3 rafund 3lan for the
disposition oF 2ach ra7und recaivad frem 3 Scmpany suoolier
including the intarast racaived tharzen.

IMESRMATION VO 3¢ FiIlZd WITH THE J0BLIS UTILIT!

Zach filing of 3 3as lost Adjusment revisisn wili 22 accomolishadg
3y filing ian 3apciizacicn 3nd w4131 Za 2ccsmoaniad oy such sugcorting
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(Decision No. C81-1644) **

L B e BEFORE THE PUBLIC UTILITIES COMMISSION
o a it B iy OF THE STATE OF COLORADO

xK*
COLORADO ENERGY ADVOCACY OFFICE ) CASE NO. 5923
AND ANN CALDWELL ) :
' i ) COMMISSION DECISION GRANTING
. Complainants, ) RECONSIDERATION
3 : ) ANO REMANDIN. .CASE
K vs. ) .
)
PUBLIC SERVICE COMPANY OF COLORADO. )
)
Respondent. )

September 22, 1981

STATEMENT AND FINDINGS

BY THE COMMISSION:

On August 18, 1981, the Commission issued Decision No. 81-1429

granting except1ons in part and deny1ng exceptions in part regarding
Case No. 5923.

On September 8, 1981, Public Service Company of Colorado
(Public Service) and Ann Caldwell and the Colorado Energy Advocacy Office
(CEAQ) filed a pet1t1on and application for reconsideration of Dec1sion
No. C81-1428.

The petition for reconsideration, filed by Public service,

‘requests reconsideration of two adjustments set forth under the “other
appropriate adjustments” set forth on Page 2 of the tariff sheets

i . attached to Decision No. C81-1429. The application for reconsideration
of Caldwell and CEAD raise all contentions previously raised in opening
statement of position, reply statement of position, exceptions to
Examiner's recommended decision, and response to exceptions of Public
Service Company of Colorado. Complainants Caldwell and CEAO also
request reconsideration of certain matters appearing for the first
time in Decision No. C81-1429.

CEAQ by its application for reconsideration, inter alia,
contends that certain figures of "$.82" per customer, “$.31" per
customer, and Public Service estimate of "$75" appearing on Page 30,
Paragraph 28, of Decision No. (81-1429 are not supported in, nor can
they be der1ved from evidence adduced in the record of this proceeding.

The Commission states and finds that the above matters have
been made a part of the record of this proceeding in accordance with
. the provisions of CRS 1973, 40-6-113(6). However, in order to ensure
L the right of all parties Lo fully cross-examine cost data, and explore
- the cost effectiveness of the refund procedure proposed by the Examiner
in Recommended Decision No. R81-731, the Commission will grant rehearing,
and will remand this matter to Hearings Examiner Loyal W. Trumbull for
reopened hearings upon the issue of cost effectiveness of the refund as
proposed by Recommended Decision No. R81-731.
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A1l substantive issues raised by the petitions of Public
Service Company and Ann Caldwell and CEAQ for rehearing, will be
stayed, pending reopened hearing on the issues remanded herein, and
transmittal of supplemental recommended order to the Commission by -
the Examiner upon said issues. )

An appropriate Order wiil be entered.

ORDER :

THE COMMISSION ORDERS THAT:

1. The Applic.tion for Reconsideration of Ann. Caldwell
and Colorado Energy Advocacy Office, and Petition for Reconsideration
- of Decision No. C81-1429 of Public Service Company of Colorado, both
. filed September 8, 1981, are granted.

2. Case No. 5923 is remanded to Hearings Examiner Loyal W.

Trumbull for reopening of record for evidence upon the issues of cost

effective of refund procedures of GCA overcharges and non-allowance

of undercharges, as discussed at Page 29 and 30, Paragraph 28, of
“-Decision No. C81-1429. The Staff of the Ccmmission, Complainants

Ann Caldwell and Colorado Energy Advocacy Office, and Respondent

Public Service Company of Colorado may present evidence at remanded

hearing regarding such issues:

3. Upon determination of cost effectiveness of the matters
above remanded, the Examiner shall transmit a supplementai recommended
decision to the Commission regarding such issues. Upon reception of
supplemental decision, the Commission will consider all. issues upon
pending Petitions for Rehearing, Reargument, and Reconsideration of
RN - Commission Decision No. C81-1423, along with all other appropriate

I jssues. All issues now raised and pending on Applications for Rehearing,

ol “Reargument, Reconsideration of Decision No. C81-1429 be, and hereby are,
stayed, pending receipt by the Commission of Supplemental Recommended
Decision upon remanded issues. ’

IR : This Order shall be effective forthwith.

i DONE IN OPEN MEETING the 22nd day of September, 1981.

(SEAL) THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO -

. EDYTHE S. MILLER

DANIEL E. MUSE

L. DUAMNE JOODARD

Commissioners

ATTEST: A TRUE,COPY

S e s T ,gaé,‘..,. 04
AR Harr;EA. GalliganY Jr.
- R T Executive Secretary
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_ (Decision No. C81-2036)

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

x x ®
COLORADO ENERGY ADVOCACY OFFICE ) CASE NO. 5923
and ANN CALDWELL, )
) ORDER OF THE COMi.. SION
Complainants, ) - DENYING MOTION FOR EXPEDITED
) COMMISSION CONSIDERATION
vs. )
)
PUBLIC SERVICE COMPANY OF )
COLORADO - )
)
Respondent. )

STATEMENT AND FINDINGS

BY THE COMMISSION:

On December 3,.1981, the Colorado Energy Advocacy Office
(hereinafter referred to as "CEAO") by its attorney, filed a motion
" pursuant to Rule 37 of the Colorado Rules of Civil Procedure and Rule 14
M of the Commission's Rules of Practice and Procedure to compel Mr. Richard A.
. Carlson of the Commission's Staff to answer certain ‘questions purpounded
. e e .-’ by CEAO at a deposition taken of Mr. Carlson cn October 5, 1981.

Vo e - - Simultaneously with the filing of its motion to compel, CEAQ

i v R filed a motion for expedited Ccmmission consideration requesting that

' s A . the Commission consider CEAO0's motion to compel at the Commission's

} ) December 8, 1981 Open Meeting. In its motion for expedited Commission

' consideration, CEAO has stated in paragraph 3 thereof, that counsel for
the Staff, Mr. Steven Denman, had indicated that he would be able to
submit a response to CEAQ's motion to compel by Monday, December 7,
1981. The records of the Commissian indicate that on a respcnse on
behalf of the Staff of the Commission and also a moticn for protective
order, was filed on December 7, 1981.

No where in CEAQ's motion for expedited Commission consideration
does CEAO indicate that it has contacted counsel for Public Service
Company of Colorado and whether counsel for Public Service 1ntends to
file a response to the motion to compel filed by CEAQ.

It is provided in Rule 11 A of the Commission's Rules of
Practice and Procedure that one responsiva pleading to a motion is
permitted and that said pleading shall be filed with the Commission
: within ten days following the filing of the motion to which it responds
d . : unless the time for filing of same is shortened or enlarged by Commission
b ’ . order. In that there is ro statement in CEAG's motion for expedited
' Commission ccnsideration that Pubiic Service Company has been contacted,
the Comnission will hereinafter deny CEAQ's motion fcr a ruling on

i ' December 8, 1981 on CEAD's motion to compel. However, the Cqmmission is
¥ . of the opinian that it should shorten the ten day response time because
T s s . said response time expires on lecember 14, 1981, the hearing date now
-t um
il v e vm..-\;. : -
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set for the remand hearing in this case. Accordingly, the Commission
will hereinafter order that the response time to CEAQ's motion to compel
be shortened to and including December 10, 1981. The Commission, at a
special open meeting to be held on December 11, 1981, will rule on CEAQ's
motion to compel.

An appropriate Order will be entered.
ORDER
THE COMMISSION ORDERS THAT:

1. The Motion for Expedited Commission Consideration filed
herein on December 3, 1981 by the Colorade Energy Advecacy Office be,
and hereby is, denied.

2. The time for filing a response pursuant to Rule 11 A of
the Commission's Rules of Practice ard Precedure to the Motion for
Expedited Commission Consideration filed herein by the Colorado Energy
Advocacy Office be, and herepy is, shortened to and including December 10,
1981. . :

3. The Motion to Compel filed by the Colorado Energy Advocacy
O0ffice on December 3, 1981, shall be ruled upon at a special open meeting
of the Commission to be held on December 11, 1981.

This Order shall be effective forthwith.

DONE IN OPEN MEETING the 8th day of December, 1981.

(SEAL) THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLGRADO

EDYTHE S. MILLER

DANIEL E. MUSE

L. DUANE WOODARD

ATTEST: A TRUZ,CGPY Commissioners
::7/—\ Yl r ot é.

Harry”A. Galligan? Jr.

Executive Secretary
jkm:ao/2/W
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(Decision No. C81-2054)

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CCLORADO

x x x

COLORADO ENERGY ADVOCACY QFFICE )
and ANN CALDWELL, )
)

Complainants, ) CASE NO. 5923
o )

vSs. ) ORDER OF THE COMMISSION

: )
PUBLIC SERVICE COMPANY OF )
COLORADOQ, )
)
Respondent. )

- e w® W e w @ w ow =

December 11, 1981

STATEMENT AND FINDINGS QF FACT

On Decembér 3 1981, the Colorado Energy Advocacy 0ffice
(hereinafter CEAQ) f11ed a "Motlon to Compel" and a "Motion for Expedited
Commission Consideration."

- In its Motion to Compel, CEAD requests that the Commission

" enter an order compelling Mr. Richard A. Carlson of the Commission Staff

to answer certain questions propounded by CEAG, objected to by tegal
counsel for the Staff, and refused answers by Mr. Carlson in a recent
deposition of him by CEAO in the above-referenced case. More specifically,
CEAQ requests that the Commission enter an order compelling Mr. Carlson

to answer discovery from CEAQ regarding the substance of his “informal"
discussion on July 13, 1981, with Chairwoman Miller of the Commission
about the proposed refund of gas cost adjusdtment (GCA) overcharges in

the within case.

In its "Motion for Expedited Commission Consideration”, CEAO
states that a remand hearing in this case has been set for December 14,
1981, and that expedited consideration of CEAQ's Motion to Compel is

necessary for it to act upon the Commission's ruling before the December 14,

1981 remand hearing.

On December 7, 1981, the Staff of the Commission (hersinafter
the Staff) filed a “Response to Motion to Compel and Motion for Protective
Order." In essence, the Staff states that the case of Public Utilities
Commission vs. District Court, 163 Colo. 462, 421 P.2d 773 (1967) stands
for the propos1t1on that off1c1a1> of an administrative agency cannot be
compelled to testify concerning the procedure or manner in which they
made their findings and rendered a decision in a given case. The Staff
further contends that the administrative privilega that protects the
Commissioners of the Public Utilities Commission under Public Utilities
Commission vs. District Court, suora, from discovery also extends to
Starf members when the Star: assists the Commission in its decision-
making process, which is the situation in the present case with respect
to the Decision of the Commission granting exceptions in part and which
ramanced the matter to the Examiner for further hearing in canformity
therewith.

ettt et
N WO
. R

R R N R R

(RTO20 B Be



P R e

.- . N ‘1
, - -/ o .o PR

L2 k T )-‘-_-~r.'- R .
: ’/A*«“" “H# ':u.( g ST Ca T LN ’
e 5 ..\.L..—cu-_z.-_..w S e e S

- e e
3

The Staff further contends that the case of Public Utilities
Commission vs. District Court, supra, provides for an exception to the
above-stated rule forbidding d1scovery only where there has been an
allegation made and a clear showing of illegal action, misconduct, bias
or bad faith on the part of the Commissioners of a specific vio]ation of
an applicable statute. The Staff contends that CEAQ in this case has
merely made an allegation, and has not made a "clear showing" of illegal
action, misconduct, bias or bad faith. Accordingly, Staff contends, the
Commission should deny CEAQ's Motion to Compel and should issue a protective
order precluding the discovery of the substance of any conversations had
between any Staff member and any Commissioner regarding this case.

It is clear that CEAO has invoked the "illegal action, _tc."
exception to the anti-discovery rule enunciated in Public Utilities
Commission vs. District Court, supra. The allegation has been made;
the "clear showing” of illegal . action, misconduct, bias or bad faith
has not, to date, been shown. However, the Comm1ss1on states and finds
that'CEAO should be afforded the opportunity, as a first order of business
at the December 14, 1981 remand hearing, to make the “clear showing”" of
the illegal action, misconduct, bias or bad faith if such is to be shown.
Accordingly, final ruling on CEAOQ's Motion to Compel should be deferred
-pending the initial determination by the Hearings Examiner at the hearing
which is scheduled for December 14, 1981, whether or not CEAQ has, or
has not, made a clear showing of the illegal action, misconduct, bias
or bad faith. In other words, CEAO will be afforded the opportunity
to make the factual showing necessary to invoke the exception to the
anti-discovery rule. The initial determination with regard to the same
will be made by the Hearings Examiner to whom this case is assigned. -

An appropriate'Order wi]]'be entered.
" DRDER
THE COMMISSION ORDERS THAT:

1. The "Motion for Expedited Commission Consideration" filed
on December 3, 1981, by the Colorado Energy Advocacy Office be, and
hereby is, granted in accordance with the decision and order herein, and
in all other respects the same be, and hereby is, denied.

2. The "Motion to Compel” filed on December 3, 1981, by the
Colorado Energy Advocacy Office be, and hereby is, referred to the
Hearings Examiner to whom this case has’ been assigned for a remand
hearing on December 14, 1981 for his consideration and determinat\oq
with respect thereto in accordance with the decision and order herein.

This Order shall be effective forthwith.

DONE IN OPEN MEETING the 11th day of December, 1981.

(SEAL) THE PUBLIC UTILITIES COMMISSION
’ OF THE STATE OF COLORADO

DANIEL E. MUSE

L. DUANE WOODARD

Commissioners

CHATRWOMAN EDYTHE S. MILLER
NOT PARTICIPATING

T e ATTEST: A TRUE_COPY 004141
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Harry ™. Gadligac %

» Y .

TR Y S ST




. N

—sl-»\gc‘“( 1*"

.
*'~~1

) ,ﬂ..u...f

m"{mh ae e -l'vﬁvd-—\.

{Decision No. R82-586)

BEFORE THE PUBLIC UTILITIES COMMISSION
"OF THE STATE OF COLORADO -

COLORADO ENERGY ADVOCACY OFFICE

and ANN CALDWELL,

Conblainants,

vs.

PUBLIC SERVICE COMr..{Y OF
COLORADO,

Respondent.

CASE NO. 5923

RECOMMENDED DECISION OF
EXAMINER ROBERT E. TEMMER

LI T L

April 19, 1982

L . T O

Appedrances: D. Bruce Coles, Esq., Denver,

Colorado, for Colorado Energy
Advocacy Office;

3

Kathleen Mullin, Esq., Denver,

James K. Tarpey, Esq., Denver,
Colorado, for Public Service

Colorado, for Ann Caldwell;

Comany of Colorado; -

Steven H. Denman, Assistant

Attorney General, Denver,
Colorado, for the Staff of

. the Commission.

The Commission issued Decision No. C81-1429 on August 18,

30:

1981. In.that decision, the following language is found on pages 29 and

28. In the last paragraph appearing on page 11
of Recommended Decision R81-731, the Examiner
also found and concluded that Public Service
should be required to make refund .of GCA over-
charges to individual customers who request such
and can demonstrate the merit of their claim.
Also, that Public Service should not be authorized
to charge any account for GCA undercharges for

any such period of time.

It is found that the

GCA as approved by Commission Decision Mo. C79-941
tracks gas costs with a degree of accuracy that for
[sic] surpasses the previous GCA procedure. B8y
‘the improved GCA methodology, the customers of
Pyblic Service have been benefited both by more
accurate and timely GCA billings, and by the
recovery of any over-recovered gas <osts which

have heen prormntly creditad to the accounts of
customers. [t is also clear that the new GCA
method, while a vast improvement over the pre-

004193
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vious method, is not, and cannot be 100% accurate.
Furthermore, it is clear that the proposed
account adjustment procedure will not be cost
effective in that such procedure will impose
« a large financial burden on Public Service.
. For.example, at the end of 21 months of the
_ new GCA methodology, the average RG1 customer

would have owed Public Service $.82, or at the
end of 22 months, would have been entitled to
a refund of §.31, based on average system resi-
dential consumption. Either of the foregaing
account reviews were estimated by Public Service
to cost approximately $75.00. Thus, after reviewing
the contentions herein, the Commission finds
that the current GCA procedure is lawful, and
has operated to the benefit of all parties. To
require account review will present an unwarranted
administrative burden to Public Service without
meaningful monetary benefit to the customers of
Public Service. In other words, the Commission
finds that the proposed account review procedure
will not be cost effective. Accordingly, the
Commission will not require Public Service to
make such account reviews made [sic] pursuant

"~ to the new GCA billing system.

" The Commission entered Decision No. C81-1644, on September 22,
1981, which provides in part as follows: i

- CEAQ by its application for reconsideration, inter
alia, contends that certain figures of "$.82" per
customer, "$.31" per customer, and Public Service
estimate of "$75" appearing on page 30, paragraph
28, of Decision No. CB1-1429 are not supported in, nor
can they be derived from evidence adduced in the
record of this proceeding. _ -

The Commission states and finds that the above
matters have been made a part of the record of
this proceeding in accordance with the provisions

' : ) of CRS 1973, 40-6-113(6). However, in order to

' ensure the right of all parties to fully cross-

examine cost data, and explore the cost effective-
ness of the refund procedure proposed by the
Examiner in Recommended Decision No. R81-731, the
Commission will grant rehearing, and will remand
this matter to Hearings Examiner Loyal W. Trumbull
for reopened hearings upon the issue of cost effec-
tiveness of the refund as proposed by Recommended
Decision No. R81-731.

s o * * *

2. Case No. 5923 is remanded to Hearings

Examiner Loyal W. Trumbull far reopening of

record for evidence upon the issues of cost

. effective [sic] of refund procedures of GCA over-
T . charges and non-allowance of undercharges, as
discussed at page 29 and 30, paragraph 28,
of Decision No. C81-1429. The Staff of the
Commission, Complainants Ann Caldwell and
Colorado Energy Advocacy Office, and Respondent
Public Service Company of Colorado may present
T e e e ' evidence at remanded hearing regarding such
- Tt issues.
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‘ Hearings Examiner Loyal W. Trumbull left his position of
Hearings Examiner prior to the time said remanded hearings could be
held. The matter was reassigned to the undersigned Hearings Examiner
for the purpose of conducting such hearing. The matter was set for a
hearing to be held on November 9, 1981, but that date was vacated and
the matter was reset for a hearing to be held on December 14, 1981, at
10 a.m. in a hearing room of the Commission, 500 State Services Building,
1525 Sherman .Street, Denver, Colorado. .

The Commission entered Detision No. C81-2054 on December 11,
1981. In that decision, the Commission stated as follows:

It is clear that CEAO has invoked the "illegal action,
etc." exception to the anti-discovery rule enunciated
in Public Utilities Commission v. District Court, supra.
The allegation has been made; the "clear showing” of
_illegal action, misconduct, bias or bad faith has not,
to date, been shown. However, the Commission states
- and finds that CEAO should be afforded the cpper-‘unity,
as a first order. of business at the De.ember 14, 1981
‘remand hearing, to make the "clear showing" of the
i1legal action, misconduct, bias or bad faith if such
is to be shown. Accordingly, final ruling on CEAQ's
motion to compel should be deferred pending the initial
"determination by the Hearings Examiner at the hearing
which is scheduled for December 14, 1981, whether or
. not CEAQ has, or has not, made a clear showing of the
illegal action, misconduct, bias or bad faith. In
other words, CEAQ will be afforded the opportunity
to make the factual showing necessary to invoke the
exception to the anti-discovery rule. The initial
- determination with regard to the same will be made

by the Hearings Examiner to 'whom this case is assigned.

~ The hearing was held on December 14, 1981, but sufficient time
was not available for the completion thereof, and the matter was continued
to December 30, 1981. The hearing was concluded on December 30, 1981.
During the course of the hearing, Exhibits 24 through 47 and 34A were
marked for identification. Exhibits 24, 28, 29, 30, 31, 34A and 3%
through 47 were admitted into evidence. Exhibit 25 was offered hut not
ruled upon.- Exhibits 26, 27, 32 and 33 were not offered. Exhibit 34 was
offered and not ruled upon. At the conclusion of the hearing, a request
was made that the parties be allowed to file statements of position. It
was ordered that the parties could file statements of position by Janu-
ary 28, 1982. Thereafter, the Examiner, on his own motion, extended the
time for filing statements of position to February 15, 1982 by Decision
No. R82-124-1. CEAQ, on February 16, 1982, filed a motion for extension
of time requesting until February 19, 1982 within which to file its
statement of position. Such motion is hereby granted. Public Service
Company of Colorado filed its statement of position on February 19,
1982, and CEAQO and Ann Caldwell filed their joint statement of nosition
on February 22, 1982. Said statement of position is accepted as being
timely filed even though technically it may not be. CEAQ filed a motion
to strike on March 1, 1982, relating to certain portions of the statement
of position of Public Service Company. Public Service filed a motion
for extension of time within which to respond to CEAQ's motion to strike
on March 8, 1982, and CFAO filed an objection to the request for extension
of time on March 11, 1982. The motion for extension of time is hereby
granted. Public Service filed its response to the motion to strike on
March 18, 1982. The motion to strike should be denied.

At the conclusion of the hearing, the subject matter was taken
under advisement.
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Pursuant to the provisions of 40-6-109, CRS 1973, and to the
directions contained in Decision No. C81-1644 and (81-2054, the under-
signed Examiner submits this written recommended decision to the Commis<
sion along with the record and exhibits of this proceeding.

FINDINGS OF FACT AND CONCLUSIONS THEREON

Based upon all the evidence of record, the following facts are
found and conclusions thereon are drawn: N

. 1. Recommended Decision No. R81-731 in this case was issued
on April 25, 1981. Exceptions were eventually filed to that decision.
On August 18, 1981, the Commission issued its Decision No. C81-1429
ruling on those exceptions. A portion of that decision is quoted in the
Statement above. . : s

2. Richard Carlson, a financial analyst in the Fixed Utilities
Section of the Staff of the Commission was asked in July of 1981, by the
‘Chief of the Fixed Utilities Staff, to develop certain information
regarding the cost of a refund proposed in Recommended Decision No. R81-
731 and to provide that information to the Chairwoman of the Commission.
Mr. Carlson and another member of the financial staff of the Commission
proceeded with this project and developed certain estimates in connection
therewith., After he had developed the data, he telephoned Ronald Stinson
of Puhlic Service to ask what the cost to the company would be for doing
the computations necessary for a refund. Mr. Stinson called him back.
later and informed him the cost would be $75 per customer. Mr. Carlson
had estimated that it would cost between $2 and $5 per customer per
; month to do the calculation. At that time, approximately two years
. ’ would have been involved, so Mr. Carlson's estimate was that the cost
= : ' - per customer would have been between $48 and $§120. I!r. Carlson then had
a meeting with the Chairwoman of the Commission. On July 14, at an Open
Meeting of the Commission, he presented his information to all of the
Commissioners. He had prepared certain financial and statistical data,
copies of which have been marked as Exhibit No. 29 in this proceeding
and admitted into the record. Mr. Carlson included the $75 per customer
figure he had received from Public Service because that was within the
range he had calculated. The figures contained in Decision No. C81-1429
came from that exhibit and his discussion with the Commissioners at the
Open Meeting. Mr. Carlson did not participate as a witness in the
hearing held prior to the issuance of Decision No. R81-731. A portion
of his testimony from another proceeding was officially noticed by the
Examiner. :

3. The purpose of this remand hearing, as set forth in the
appropriate Commission decision, was to allow the parties to present
evidence concerning the cost effectiveness of the refund that would have
been required by Recommended Decision No. R81-731. That decision would
have required certain modifications in Public Service's gas cost adjust-
ment procedure. If those modifications were implemented, and a customer's
bill was recalculated based on those modifications from the inception of-
the precedure up to the time that the modifications were implemented,
then there would be the possibility that a particular customer would
e . have overpaid or underpaid. The Recommended Decision ordered that if a

: ' ’ customer had overpaid, a refund was to be made. The issue here is
whether any such refund would be cost effective.

C oL 4. Mr. Carlson's study covered the neriod from‘Ju1y of 1979
through May of 1981 and included 23 months. For that period of t!me.
— his "average" customer as of September of 1980 would have underpa{d py
Ce $10.04 and by May of 1981 would have overpaid by $5.37. The Commission,
" in its decision, noted that pursuant to this study in the 2lst month the
: customer would have underpaid by $.82 and on the 22nd month.would have
overpaid by $.31. The study shows there is a wide fluctuation from
month to month.

OGAYd
-4~

UMY gl s o S o ey O

.| -



""*’""’ TN e TN ; - faler e it a“" PN Y “"Q'.‘ ) "'*\v". D ¥ ‘..'..r."./.v '..*;.“ - ‘:“‘:":"‘:c"

e S - - AV LS & ! - 3 R - ve*

L Ny PRSI o) ~ CENA Tl T e PSP o) 3 oA ~ .- <

S e ) - Ll aaa oA LR

\—\ﬁdﬁ(“‘,’(":s“.‘.‘w— "y "'“‘"“{';:!"" o.”’ AN LR s ¥ S i3 d
s % e

. g > - = e .

’ S s AP S RN
Y o RV TR N
L m..-vmq»wn-.w

=) ras y

Asadk. o

A A" 2Tl S
FPADRWr S S-S
-
P

»

S. Complainants presented Ronald Binz as an expert. He had
performed certain studies. Exhibit 34A is his revised study. It relates
to four specific examples, two of which represent actual customers of
Public Serivce, and two of which represent variations of the two actual
customers. Each of these examples shows variations. Each example shows
a refund in some months pursuant to the recommended decision and not in
others. Example 1 would be entitled to a maximum refund of $3.85 for
the period ending August 6, 1981 whereas the same customer had underpaid
by $1.67 for the period ended December 9, 1980. Example 2 would have
been entitled to a maximum refund of $4.62 for the period. ended June 8,
1981 and had underpaid by $.82 for the period ended December 7, 1979. .
Example 3 would have been entitled to a maximum refund of $5.24 as of
the period ended October 8, 1980, and apparently was never underpaid for
the period of the study. Example 4 likewise was not underpaid for any
time during the period of the study and would have been entit’ i to a
maximum refund of $4.29 as of the period ended October 18, 1980.

. 6. Public Service presented Exhibits 38 and 40. Exhibit 40 °

is an example of an actual customer, being witness B8inz presented by

- Complainant. Exhibit 40 shows a maximum overpayment of $4.25 and a
maximum underpayment of $2.99. As of the end of 1981, this customer
would have been entitled to a refund of $1.86. Exhibit 38, prepared for
the "average" or composite RG1l customer shows a variation from $5.87
overpaid to $1.68 underpaid. At the end of November, 1981, this customer
wogld have owed the company $.18 and would not have been entitled to
refund. .

7. If the recommended decision were implemented and all
customers' bills were recalculated, some customers would be entitled to
a refund and some would not. The refunds would vary in size. From the
evidence presented in this proceeding, it is concluded that the refunds
. would probably be less than $6 per customer for those customers that
. would be entitled to a refund. The amounts involved, and whether or not
any particular customer would be entitled to a refund, would entirely
depend on the month chosen for the implementation of the procedure.

8. If the recommended decision were implemented, it is found-
that the total amount that Public Service would be required to refund
would probably be between $1 million- and $3 million. There are aporoxi-

. mately 646,000 gas customers, only some of which might be entitled to a
refund. .

9. The $75 estimate of the cost per customer for doing the
refund was really only an estimate of the cost to obtain some of the
information necessary for calculating a refund if the recommended decision

-were to be implemented. It included the time necessary to manually go
through records of Public Service kept on microfiche to obtain the usage
and the meter reading date for each month from the beginning of the
implementation of the GCA for a four year period. It was assumed that
by the time the Recommended Decision could be implemented ‘that much time
would have passed. It was estimated that it would take four hours to
obtain the information. If this could be calculated on straight time,
it would cost $60. [f overtime had to be paid it would cost $90. The
midpoint of $75 was selected. Once this information was obtained, then
the calculation could be made for each customer as to whether or not he
would be entitled to refund. The calculation costs themselves were not
included in the 375 figure nor were any other costs of making the refund,
such as issuing and mailing checks. Mr. Carlson's estimate of $2 to $5

- . N a month per customer did presumably incorporate all costs of making a

h ' refund, but did not anticipate any computer use. [t was anticipated by

Mr. Carlson that it would cost approximately $100,000 to set up a program
e to run for the refund, if the computer were to be used. .

10. Public Service estimated that it wou]d.take }2 to 18
months to implement the Recommended Decision, including doing all the
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necessary programming. Complainant's expert thought that nine months to
do the necessary programming would be an extremely conservative figure.
He did the necessary programming for his calculations in approximately
18 hours. The program done by this expert witness was for a small
business computer. Public Service uses three large computers and has
approximately 600 programs for use with those computers. Any program to
implement the Recommended Decision would have to fit in with those other
programs. In addition, Public Service cannot use the same language as
used by Complainants' expert for the program. The program for Public
Service would be more comlex. The expert's experience in setting up
his program is really not relevant in judging how long it would take
Public Service to do the necessary programming. It is found that the
estimate of Public Service is reasonable, and that it would take approxi-
mately that long to implement the Recommended Decision and do the neces-
sary programming. -

11. Complainants' expert has suggested that perhaps there
might be a way to retrieve the necessary information electronically by
use of the computer so that the four hours manual search would be elimi-
nated. There is no system available to Public Service to do this. The
only way to get all of the information all the way back to the implemen-
tation of the GCA would be by a microfiche search., Public Service is
currently expanding its customer information system data so that at the
time of hearing it might be able to obtain usage and meter reading data
for 17 months electronically. This would allow a reduction of costs for
manually retrieving this data and possibly would eliminate as much as 1k
hours time from the 4 hour estimate. :

. 12. The Complainants' expert provided some data as to costs of

- having a-computer do the calculation. The estimated provided was approxi-
mately $.88 per customer. Public Service's system would be more efficient
and perhaps the cost would be less.

. 13. It has been suggested that if implemented, it might be
practical just to go back to the point where data would be available on
the computer. In order to calculate an accurate refund, it is necessary
to go back to the beginning of the implementation of the GCA because a
refund would be based on the cumulative difference between the two
methods of calculation used. There would be no method to determine that
an accurate or appropriate refund calculation could be done without
going back to the beginning. Further, there is no guarantee that the
computer information wiuld be available for all customers for the entire
17 months. The information is kept on the basis of premises, and not
customers., If a customer has moved, the information may or may not be
available.

DISCUSSION

I. The Clear Showing of Illeqal Action, Misconduct, Bias or Bad Faith.

Complainants have cited the Administrative Procedure Act, 24-
4-105(14), CRS 1973, which provides in part “*** No ex parte material or
representation of any kind offered without notice shall be received or
considered by the agency or the hearing officer. . .* This provision is
in the definition of what shall be included in the record of a hearing
for administrative agencies. It is applicable to administrative agencies
that do not have a specific statute specifying what the regord is before
that agency. This Commission has a specific statute defining what the
record is for this Commission. The statute is 40-6-113(6), CRS 1973.
That statute provides: "In case of an action to review an order or
decision of the Commission, a transcript of such testimony or the affa-
davits or other evidence under the shortened or informal procedure:
together with all exhibits or copies thereof introduced and gll informa-
tion secured by the Commission on its own initiative and considered by

1t in rendering its order or decision, and the pleadings, record, and
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proceedings in the case, shall constitute the record of the Commission. . .°
(Emphasis supplied.) Such statute does not prohibit the consideration

of "ex parte” material but specifically provides that the Commission can
consider information secured by it on its own initiative. The information
considered was obtained by a member of the Staff of the Coomission whose
duty it was to provide technical assistance to the Commission. The
Commission specifically set forth the information in its Decision and

noted its source. The matter was reopened for the parties to cross-
examine, present evidence or otherwise rebut that material. There was

no clear shawing of illegality, misconduct, bias or prejudice.

I1. The Benefit Issue.

The total benefits to be received by the total body of gas
customers of Public Service has been estimated to range hetween $1
million and $3 million. That is the magnitude of the benefits that

.possibly could be derived by imlementing the Recommended Decision and

ordering a refund. Individual customers would benefit to varying degrees.
A large number would receive no benefit and some could receive benefits
of several dollars. The evidence in this proceeding indicates that
refunds obtained by individual customers would be less than $6. The
Commission's use of specific figures in Dacision No. C81-1429 would
appear to be justified by the evidence presented in this proceeding.

— T — —

. IIl. The Costs To Be Incurred.

. The evidence presented in this proceeding leads inescapably to
the conclusion that it would be extremely costly -to make a refund. The
Public Service estimate that the Commission used is based simply on
obtaining some information necessary for the calculation of the refund.
It appears that a certain amount of that information may be available

- electronically and that the entire $75 cost might not be incurred for .

each customer. If half of the time could be saved by retrieving informa-
tion electronically, which would result in a corresponding reduction in
the cost, the cost for retrieving information manually would be reduced
to $37.50. However, to the $37.50 would have to be added the cost of
actually calculating the refund and doing the other things necessary.

The cost of calculation could add $.88. In addition, there would be
programming costs to program Public.Service's computer to do the calcula-
tions. It appears that the Commission's use of the $75 figure per
customer is justified by the evidence presented in this proceeding. It
should also be noted that since there are approximately 646,000 gas
customers, that the total possible cost for doing the refund if the cost
per customer was $75 would be $48,450,000. Even if the cost of calculat- .
ing a refund were reduced by one-half because of the information that is
accessible by computer, the cost of the refund would be in excess of
$24,000,000. : .

IV. Cost Effectiveness.

It is concluded that the cost of making a refund would greatly
exceed the amount of the refund. The benefits which would be received
by customers of Public Service Company would be small. Such a refund
would not be cost effective. :

Pursuant to the provisions of 40-6-109, CRS 1973, it is recom=-
mended that the following Order be entered.

OQRDER

.- THE COMMISSIQN ORDERS THAT:

) 1. The evidence presented in the remand hearing establishe§
that ordering a refund pursuant to the procedure of Recommended Decision

~No. R81-731 would not be cost effective, and the Commission was justified

500
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in setting forth the figures it did in paragraph 28 on page 30 of Decision
No. C81-1429,

2. CEAQ has failed to make a "clear showing" of jllegal
action, misconduct, bias or bad faith in regard to the method used by
the Commission and its Staff to obtain the figures contained in paragraph
28 of Decision No. C81-1429. The evidence presented showed the Commission
regularly pursued its authority. The motion to compel filed by CEAQ on
December- 3, 1981, should be denied."

—nawn sams AR M .. . _mEmEs A

3. The motion for extension of time filed by CEAQ on February 16,
1932, be, and hereby is, granted.

4, The motion for extension of time w1thin which to resoond
to CEAO's motion to strike filed by Public Service on March 8, 1982, be,
and hereby is, granted.

- 5. The motion to strike filed by CEAQ on March 1, 1982, be,
and hereby is, denied. ‘ .

6. This Recommended Decision shall be effective on the day it
becomes the Decision of the Commission, if such be the case, and is
entered as of the date hereinabove set out.

7. As provided by 40-6-109, CRS 1973, copies of this Recom-
mended Decision shall be served upon the parties, who may file excep-
tions thereto; but if no exceptions are filed within twenty (20) days
after service upon the parties or within such extended period of time as
the Commission may authorize in writing (copies of any such extension to
be served upon the parties), or unless such Decision is stayed within
such time by the Commission upon its own motion, such Recommended Decision
shall become the Decision of the Commission and subject to the provisions
of 40-6-114, CRS 1973.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COCORADO

(SEAL)

usndr als

ROBERT E. TEMMER

Examiner
ATTEST: A TRUE,COPY ‘ . } Jm
Harry/A. GailiganY Jr.
. Executive Secretary
g 0uSitl
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(Decision No. C82-939)

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

KRR

COLORADO ENERGY ADVOCACY OFFICE

and ANN CALDWELL, CASE NO. 5923

)

)

)

Complainants, )

‘ ) ORDER OF THE COMMISSION

vsS. ) DENYING EXCEPTIONS
) .

PUBLIC SERVICE COMPANY OF COLORADO )
: )
Respondent. )

June 22 1982

_ STATEMENT AND FINDINGS OF FACT
- BY THE COMMISSION: ' ' o

On April 19, 1982, Hearings Examiner Robert E. Temmer entered
Recommended Decision No. R82-586 in the above-captioned matter pursuant
to a prior remand order of the Commission, as contained in Decision No.
€81-1429, dated August 18, 1981. 1In essence, Recommended Decision No.
R82-586 finds that the evidence presented in the remanded hearing
establishes that ordering a refund pursuant to the procedure of
Recommended Decision No. R81-731, dated April 23, 1981, would not
be cost effective, and that the Commission was justified in setting
forth the figures which it did in Paragraph 28 on page 30 of Decision
No. C81-1429, dated August 18, 1981. [Decision No. R82-586 also finds
and concludes that Colorado Energy Advocacy Office (CEAQ) had filed
to make a "clear showing" of the illegal action, misconduct, bias or
bad faith in regard to the method used by the Commission and its Staff
to obtain the figures contained in Paragraph 28 of Decision No. C81-1429.

On May 10, 1982, Complainants Ann Caldwell (Caldwell) and
CEAD filed "Exceptions to Examiner's Remand Decision No. R82-586."

Pursuant to certain extensions of time which were granted by
the Commission, the Staff of the Commission filed its "Response of the
Staff to Except1ons to Exam1ner s Remand 0ec1s1on" on June 14, 1982.

The Commission has considered the factual and legal grounds
set forth in Caldwell and CEAQ's exceptions to the Examiner's recommended
decision, and the response thereto filed by the Staff of the Commission.
Based upon the review, we find that the exceptions of CEAO do not set
forth sufficient factua] or legal grounds which would justify any
modification of Recommended Decision No. R82-586. Accordingly, we
shall hereinafter adopt the said recommended decision as the decision
of the Commission in this case.
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An appropriate order will be entered.

ORDER
THE COMMISSION ORDERS THAT:

1. e "Exceptions to Examiner's Remand Decision No.
R82-586" f11ed on May 10, 1982, by Complainants Ann Caldwell and
Colorado Energy Advocacy 0ff1ce with respect to Recommended Decision
No. R82-586 issued April 19, 1982 be, and hereby are, denied.

2. The f1nd1ngs of fact and conclusions of Hearings Examiner
Robert E. Temmer in Recommended Decision No. R82-586 be, and hereby
~ are, adopted by the Commission.

3. The Examiner's Recommended Order in said Decision
No. R82-586 be, and hereby is, entered as the Order of the Commission
herein without any change or modification; and the said Recommended
Order be, and hereby is, incorporated herein by reference the same
as if it had been.set forth in full as the order of the Commission.

4, This Order shall be effective forthwith.

DONE IN OPEN MEETING the 22nd day of June, 1982.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

DANIEL E. MUSE

L. DUANE WOODARD

Commissioners

CHAIRWOMAN EDYTHE S. MILLER
NOT PARTICIPATING

ATTEST: A TRUE, COPY

o P &«5{&’ P
Harry“A. Galligan,”Jr.
Executive Secretary
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(Decision No. C82-1219)

BEFORE THE PYBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

Jedrie

COLORADO ENERGY ADVOCACY OFFICE :

AND ANN CALDMELL, CASE NO. 5923

ORDER OF THE COMMISSION
DENYING APPLICATION
FOR RECONSIDERATION

Complainants,

)

)

)

_ )
)
vs. )
)
PUBLIC SERVICE COMPANY OF COLORADQ, )
)

Respondent. )

P . T T

STATEMENT AND FINDINGS OF FACT

BY THZ COMMISSION:

On August 18, 1981, the Commission entered Decision No. C81-1429
in the above-captioned matter. Thereafter, on September 8, 1981, both
Public Service Company of Colorado (Public Service) and Colorado Energy
Advocacy Office (CEAQ) and Ann Caldwell, filed applications for rehear-
ing, reargument and reconsideration directed to Decision No. C81-1429,

On September 2, 1981, the Commission entered Decision No.
£81-1644 which remanded the instant matter herein for the purpose of
addressing the issue of cost effectiveness of a refund as proposed by
Recommended Decision No. R81-731. Decision No. C81-1644 also stayed all

'substantive issues raised by the applications of rehearing, reargument or

reconsideration of Public Service and CEAQ and Ann Caldwe]l of Decision
No. C81-1429.

Subsequent to the said remand order of the Commission, Hearings
Examiner Robert E. Temmer issued Recommended Decision No. R82-586 on
April 19, 1982.

Exceptions to that decision were denied by Comm1ss1on Decision
No. C82-939 on June 22, 1982.

The applications for rehearing, reargument and reconsideration
filed by Public Service and CEAQ and Ann Caldwell directed to Decision
No. C€81-1428 are now pending decision.

The Commission states and finds that the "Application for
Reconsideration" filed on September 8, 1981, and the "Renewal of
Application for Reconsideration” f11ed on July 14, 1982, by CEAO and Ann

Caldwell do not set forth sufficient grounds for the granting thereof and
that the same should be denied.

An appropriate order will be entered.
ORDER
THE COMMISSION ORDERS THAT:

1. The "Application for Reconsideration® filed on September 8,
1981, and the "Renewal of Application for Reconsideration" filed on
July 14, 1982, by Colorado Energy Advocacy Office and Ann Caldwell be,

and hereby are denied.
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2. This Order shall ne effe:= e forthwith.

DONE IN OPEN MEETING the 4th day of August, 1982.

: (SEAL) THE PUBLIC UTILITIES COMMiSSION
; : : : OF THE STATE OF COLORADO

DANIEL E. MUSE

L. DUANE WODDARD

Commissioners

. CHAIRWOMAN EDYTHE S. MILLER
- NOT PARTICIPATING .

ATTEST: A TRUE_COPY . N ’

Qf\u‘qﬁ ety A
. Harry“A. Galligan, th“‘
- Executive Secretary
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COLORADO ENERGY ADVOCACY OFFICE
AND ANN CALDWELL,

Complainants,

vs.

Respondent.

PUBLIC.SERVICE COMPANY OF COLORADO,

August 4, 1982

. e —— R

(Decus1on No. .C82-1220)

BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

CASE NO. 5923

ORDER OF THE COMMISSION
DENYING APPLICATION
FOR RECONSIDERATION

STATEMENT AND FINDINGS OF fACT

BY THE COMMISSION:

in the above-captioned matter,

No. C81-1429.

April 19, 1982.

No. €82-839 on June 22, 1982.

Recommended Decision No. R81-731.

On August 18, 1981, the Commission entered Decision No. C81-1429
Thereafter, on September 8, 1981, both
Public Service Company of Colorado (Public Service) and Colorado Energy
Advocacy Office (CEAO) and Ann Caldwell, filed applications for rehear-
ing, reargument and reconsideration directed to Decision No. C81-1429.

On September 2, 1981, the Commission entered Decision No.
C81-1644 which remanded the instant matter herein for the purpose of
addressing the issue of cost effectiveness of a refund as proposed by
Decision No. C81-1644 also stayed all
substantive issues raised by the applications of rehearing, reargument or
reconsideration of Public Service and CEAD and Ann Caldwell of Decision

Subsequent to the said remand order of the Commission, Hearings
Examiner Robert E. Temmer issued Recommended Deczswon No.  R82- 586 on

Exceptions to that decision were denied by Commission Decision

The applications for rehearing, reargument and reconsideration
filed by Public Service and CEAQ and Ann Caldwell directed to Decision
No. C81-1429 are now pending decision.

The Commission states and finds that the petition for recon-
sideration of Decision Mo. C81-1429, filed by Public Service does not set

: A forth sufficient grounds for the granting thereof and that the same

- L should be denied.

An appropriate order will be entered.

ORDER

THE COMMISSION ORDERS THAT:

— - 1. The Public Service Company of Colorado's Petition for
: ’ S Reconsideration of Decision No. C81-1429, filed with the Commission on

September 8, 1981, be, and the same herebdy is, denied.
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2. This Order shail be effective forthwith.

" DONE IN OPEN MEETING the 4th day of August, 1982.

THE PUBLIC UTILITIES COMMISSION
* OF THE STATE OF COLORADO

DANIEL E. MUSE

L. DUANE WOODARD

Commissioners

CHAIRWOMAN EDYTHE S. MILLER
NOT PARTICIPATING

ATTEST: A TRUE COPY

::7/”“~ &  shot p&;
Harryz. Galligan,”dr.
Executive Secretary
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