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ISSUES PRESENTED

1. Whether the  Tr i a l  Court  e r r ed  in r u l i ng  i t  had j u r i s ­

dict ion to review a Board of Trus t ee  a p p e l l a t e  review dec i s i on 

under C.R.C.P.  106(a) (4) ?

2. Whether the Tr i a l  Court  e r r ed  in r u l i ng  the Ad Hoc Execu­

t i ve  Committee of  the Medical S t a f f  had s t anding  to seek j u d i ­

c ia l  review?

3. Whether the Tr i a l  Court  e r r ed  in r u l i ng  the Board was r e ­

quired to f ind the Hearing Commit tee' s dec i s i on  was a r b i t r a r y  

and capr i cious  in order  to rever se  the Hearing Committee.

STATEMENT OF THE CASE

Defendant -Appel l ant  Board of Trus t ees  appeal  an Order of  

the Moffat County D i s t r i c t  Court which r eve r sed  a dec i s i on  of 

the  Board of Tr us t ee s .  The Board of Tr us t ees  voted to r eve r se  

a pr i or  dec i s i on  of  the hospi t a l  Medical S t a f f  which recommended 

suspension of Defendant -Appel l ant  Dr. To l d ' s  s t a f f  p r i v i l e g e s  

t o r  30 days.  The Medical S t a f f  suspended Dr. Told for  making 

s t atements  to a hos p i t a l  p a t i e n t .

On November 3, 1982 the Ad Hoc Execut ive Committee of the
C

Medical S t a f f  ( h e r e i n a f t e r  "Execut ive Committee") of  the Memorial 

Hospi tal  conducted an i nv es t i g a t i o n  culminat ing in a hear i ng.

This Committee recommended d i s c i p l i n a r y  s anc t i ons  a g a i n s t  Dr.

Told for  making unprofess ional  s t a t ement s .
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Dr, Told pe r f ec t ed  an appeal  to the Medical  S t a f f  Hearing 

Committee ( h e r e i n a f t e r  "Hearing Committee") of  the  Memorial 

Hospi tal .  The Hearing Committee conducted a hear i ng  on January 

12, 1983. The Hearing Committee upheld the recommendat ions 

of the Execut ive Committee suspending Dr. To l d ' s  s t a f f  p r i v i l e g e s  

for 30 days.  The Hearing Committee a l so  recommended t h a t  Dr.

Told be ass igned to a s s o c i a t e  s t a f f  s t a t u s  and undergo psycholo­

gical  counsel ing as a condi t i on for  r e i n s t a t e me n t .

Dr. Told pe r f e c t e d  an appeal  of  the Hearing Committee d e c i ­

sion to the Board of  Tr us t ees .  A' hear ing was held on March 15, 

1983. The Board of  Trus t ees  voted 4-3 to r eve r s e  the deci s ion 

of the Hearing Committee.

The PI ai n t i  f fs-Appel  1 ees , on Apri l  1.2 , 1983 , f i l e d  a Com­

p l a i n t  For Re l i e f  Pursuant  to C.R.C.P.  Rule 106(a) (4)  in the 

Moffat  County D i s t r i c t  Court .  The Complaint  a l l e ged  the Board 

of Trus t ee s '  dec i s i on  was a r b i t a r y ,  c a p r i c i o u s ,  and an abuse 

of d i s c r e t i o n .  The Complaint  prayed for  r eve r s a l  of  the Board 

of Trustee  de c i s i on .  Dr. Told f i l e d  a Motion to Dismiss which 

was denied on October  18, 1983 in an Order of  the Tr i a l  Court .  

Af t er  b r i e f s  were f i l e d  by the p a r t i e s ,  the Tr i a l  Court  en t e red  

i t s  Order of  December 21, 1983 vaca t i ng the dec i s i on  of the Board 

of Tr us t ees .  This Order e f f e c t i v e l y  r e - i n s t a t e d  the Hearing Com­

mi t t ee  recommendation of a 30 day suspens ion of  Dr. Told ' s  

s t a f f  p r i v i l e g e s .
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STATEMENT OF FACTS

The Rule 106(a) (4)  Complaint  and t h i s  appeal  r a i s e  i s sues  

of law. I t  i s  r e s p e c t f u l l y  suggested t h a t  a Sta tement  of  Facts 

is not necessary to determine t h i s  appeal .

SUMMARY OF ARGUMENT

The Tr ial  Court  l acked j u r i s d i c t i o n  to review the Board of 

Trustee dec i s i on .  Rule 106(a) (4)  confers  upon the Tr i a l  Cour t ' s  

j u r i s d i c t i o n  to review only " j u d i c i a l "  or  "quasi  u d i c i a l " de ­

ci s ions .  The Board of Trus t ees  have u l t i ma t e  a u t h o r i t y  and d i s ­

cret ion to s e l e c t  s t a f f  members independent  of  any c r i t e r i a .

The Board of Trus t ee  deci s ion was not  q u a s i - j u d i c i a l  and t h e r e ­

fore not s u b j e c t  to review by a Tr ial  Court  under Rule 106(a) (4) .

The Tr i a l  Court  e r red by r u l i ng  the Execut ive Committee had 

standing to appeal  the Board of Trustee dec i s i on .  There i s  no 

s t a t u t o r y  appeal  r i g h t  and none crea t ed  by the Hospi t al  Bylaws 

and Rules and Regula t i ons .

The Tr ia l  Court  f a i l e d  to recognize the Bylaw d i r e c t i o n  to 

the Board in a p p e l l a t e  review cases .  The Board can a f f i r m,  modi­

fy or r ever se  the Hearing Committee dec i s i on .  The Board i s  not  

bound by the Hearing Committee deci s ion unless  the Board can 

f ind the Hearing Committee deci s ion i s  a r b i t r a r y  or capr i c i ous  

as the Tr i a l  Court  rul ed.

-3-



ARGUMENT

I. The Tr i a l  Court  l acked j u r i s d i c t i o n  to review 
the Board of Trus t ee  dec i s i on .

The Memorial Hospi tal  i s  a county hos p i t a l  c r ea t ed  by C.R.S.  

25-3-301. The Board of  Trus t ees  are appointed by the County Com­

missioners to manage the h o s p i t a l .  C.R.S.  25-3-302 al lows the 

Board to adopt  bylaws,  r u l e s  and r egu l a t i ons  "to guide the hos p i ­

tal  and the Board. C.R.S.  25-3-304 a u t ho r i ze s  the Board to 

"hi re,  r e t a i n  and remove agent s  and employees,  i nc l udi ng  admi ni s ­

t r a t i v e ,  nur s i ng  and p r o f e s s i ona l  p e r s o n n e l . . . "

The s t a t u t e s  al so c r e a t e  peer  review commit tees as the 

Trial  Court  not ed,  C.R.S.  12-43.5-101, e t . s e q .  However the peer  

review committee can only recommend d i s c i  p i i ne  of  a phys i c i an  

to the Board of Trus t ees .  The u l t i mat e  a u t h o r i t y  on s t a f f  

p r i v i l eges  and d i s c i p l i n e  is: wi th ;the Board o f  T r u s t e e s . ,

The bylaws and Rules and Regulat ions  of  the Memorial Hos­

p i t a l  ::(,h’e re i . na f t e r  -the Bylaws") dp nat  can t a i n  any l i m i t a t i o n  

on the Board1s powers to review a phys i c i an .  Bylaw A r t i c l e  

X, Sect ion 6(1) s p e c i f i c a l l y  provides :

" ( t he )  Board may a f f i r m,  modify or r ever se  the adverse  
. . dec i s i on  or a c t i o n ,  or  in i t s  d i s c r e t i o n ,  may r e f e r  

the mat t e r  back to the Hearing Committee for  f u r t h e r  
review and recommendation.  . ."

The Bylaws do not  provide a s t andard of  proof  which the Board must 

fol low when s e t t i n g  in an a p p e l l a t e  capac i t y  reviewing s t a f f  

recommendations.  The Bylaws do impose a burden of  proof  in
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proceedings before  the Hearing Committee.  ^

I t  i s  now apparent  t h a t  n e i t h e r  s t a t u t e s  nor Bylaws r e s t r i c t  

the Board' s a u t h o r i t y  when the Board ac t s  in an a p p e l l a t e  r e ­

view capac i t y .  There are no c r i t e r i a  e s t a b l i s h e d  by law which 

the Board must apply to the f a c t s  of  each review.

Rule 106(a) (4)  C.R.C.P.  gr ant s  Tr i a l  Cour t ' s  j u r i s d i c t i o n  only 

where an i n f e r i o r  t r i b u n a l  in exe r c i s i ng  j u d i c i a l  or  q u a s i -  

j udi c i a l  f unc t i ons  has exceeded i t s  j u r i s d i c t i o n  or abused i t s  • • 

d i scret i on and t he r e  i s  no o t he r  remedy. .The c e n t r a l  ques t i on  

upon which j u r i s d i c t i o n  turns  i s :  what i s  a q u a s i - j u d i c i a l  func­

t ion? In Snyder v. Ci ty of  Lakewood, 542P.2d371 ( 1975) t h i s  

Court ruled t h a t  agency ac t i on  is q u a s i - j u d i c i a l  when the a c ­

t ion i s a u t hor i zed  by a s t a t e  or  local  law which f o r ces  the agen­

cy to "make a de t e r mi na t i on  by applying the f a c t s  of  a s p e c i f i c  ^ 

case to c e r t a i n  c r i t e r i a  e s t a b l i s h e d  by l a w . "

In the l e a s e - a t  bar :the "Bcrai d̂ ;o f  Trus t ees  had ^fa!c t s  t a  a;p:pTy p ! y 

but no c r i t e r i a  e s t a b l i s h e d  by s t a t u t e  or  Bylaw. There fore  the 

Board of Tr us t ees  were not  exe r c i s i ng  a q u a s i - j u d i c i a l  f unc t i on  

and the Tr i a l  Court  l acked Rule 106(a) (4)  j u r i s d i c t i o n .  The 

D i s t r i c t  Cour t ' s  dec i s i on  t h a t  i t  had j u r i s d i c t i o n  must be reversed

I I .  The Tr i a l  Court  e r roneous ly r u l ed  the Ad Hoc Execu­
t i ve  Committee had s t a n ding to seek j u d i c i a l  revi ew.

The Tr i a l  Court  r u l ed t h a t  of  the named P l a i n t i f f s  only the

- 5 -



Executive Committee had s t andi ng  by v i r t u e  of i t s  s t a t u s  as a 

party in the p r i o r  proceedings .

The Execut ive Committee does not  e x i s t  as a l egal  e n t i t y  

in the s t a t u t e s  nor do our s t a t u t e s  c r e a t e  an appeal  p r i v i l e g e  

in the Execut ive Committee.  In a d i s c i p l i n a r y  ac t i on  the Execu­

t ive Committee i s  to i n v e s t i g a t e ,  p r osecut e  and determine 

request s  for  c o r r e c t i v e  ac t i on .  The Bylaws do not  d i r e c t  the 

Executive Committee to prosecut e  j u d i c i a l  review of Board of  

Trustee dec i s i on .

Absent s t a t u t o r y  or Bylaw a u t h o r i t y  to seek j u d i c i a l  review 

the Tr ial  Court  e r r ed  in r u l i ng  the Execut ive Committee had 

s tanding;  p a r t i c i p a t i o n  in p r i o r  hear ings  i s  simply i n s u f f i c i e n t  

to convey s t andi ng .

The dec i s i on  of  the Tr i a l  Court  must be r eve r sed .

III. ;  The Tr i a l xCour t  e r roneous l y  held the Board 
was requi  red~^to: f ind the iHearrng ;Commi t t e e  ‘ s deci  si  on 
was a r b i t r a r y  and capr i c i ous  in o rder  to r eve r se  
the Hearing Committee.

The Tr i a l  Court  found the Hearing Committee had made c e r t a i n  

f i ndings  of  f a c t  concerning Dr. Told.  The Tr i a l  Court  then r e a ­

soned t h a t  the Board,  in order  to r ever se  the Hearing Committee,  

must make con t r a r y  f indings '  of  f a c t .  In o t he r  words,  only i f  

the Board could f i nd the Hearing Commit tee' s f i nd i ngs  were a r b i ­

t r a r y ,  unreasonable  or capr i c i ous  could the  Board r eve r s e  the
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Hearing Committee dec i s i on .

This dec i s i on  of the Tr i a l  Court  ignored both a dmi n i s t r a t i ve  

law and the hos p i t a l  Bylaws.

This Court  in Corper v. Ci ty and County of Denver , 552 P.2d 

13 (1976) ru l ed  t h a t  a Tr ia l  Court  e x e r c i s i n g  j u r i s d i c t i o n  in 

Rule 106(a) (4)  cases may over turn a dec i s i on  only i f  the d e c i ­

sion is not  suppor t ed by any competent  evidence.  The P l a i n t i f f  

was ass igned the burden of proving the dec i s i on  was a r b i t r a r y  and 

capr i c ious .  Deci s ions of a d mi n i s t r a t i v e  boards are presumed to 

be r egul a r  and va l i d  unless a P l a i n t i f f  c a r r i e s  hi s  burden.  

Leonard v. Board of  D i r e c t o r s , Colo. C t . App. , No. 81C.A.0428,  

Volume 7 Br i e f  Times Repor ter ,  I ssue No. 43,  page 994, November 

4, 1983.

The P l a i n t i f f  f a i l e d  to prove the Board of  Trus t ee  deci s ion 

revers ing the Hearing Committee was not  suppor t ed by any e v i ­

dence. The Board did not have the burden to prove i t s  deci s ion 

was suppor ted by competent  evidence.  The Tr i a l  Court  e r roneous l y  

assigned to the Board the burden of proof  by f i nd i ng  t h a t  only 

i f  the Hearing Committee deci s ion was a r b i t r a r y ,  unreasonable  

or capr i c i ous  could t ha t  deci s ion be r eve r sed .

The Tr i a l  Court  makes the above r u l i ng  by f i nd i ng  t h a t  the 

Bylaws r eq u i r e  the Hearing Committee to make a wr i t t e n  r e p o r t  

of i t s  f i nd i ngs  and recommendations.  While the Bylaws do r equ i r e  

wr i t t en  f i nd i ngs  by the Hearing Committee,  t hose Bylaws do not
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requi re wr i t t en  f i ndings  of the Board.  The Board,  s e t t i n g  in an 

appel late review capac i t y  is charged by the Bylaws to " a f f i r m,  

modify or r ever se  the adverse dec i s i on  or a c t i on .  . ." Bylaws 

Ar t icle  X, s ec t i on  6(1) .  The Bylaws do not  provide the Board any 

standards or c r i t e r i a  to apply in making i t s  dec i s i on  to a f f i r m,  

modify or r eve r se .  The Tr i a l  Court  c r e a t e s  a s t andard in i t s  

rul ing which i s  not  present  in the Bylaws.

If  the Board must a f f i rm the Hearing Committee in every i n ­

stance except  those where the Board could f i nd  the Hearing Com­

mittee deci s i on was a r b i t r a r y ,  unreasonable  or c ap r i c i ous  the 

Bylaw power to " a f f i rm,  modify or r eve r se"  becomes meaningless .  

The Trial  Court  ru l i ng  e l i mi na t e s  the d i s c r e t i o n  ves t ed in the 

Board and e l i mi na t e s  the power to " a f f i r m,  modify or r eve r se"  

given by Hospi tal  Bylaw. For t h i s  ■, r e a s o n , .the Tr i a l  Court  d e c i ­

sion i s  er roneous and must be r ever sed .

CONCLUSION

For a l l  of  the foregoing r ea sons ,  the D i s t r i c t  Court  e r r ed  

in vacat ing the deci s ion of  the Board of  Trus t ee s .  The D i s t r i c t  

Courts dec i s i on  must be r ever sed and the dec i s i on  of  the Board 

of Trustees r e i n s t a t e d .
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