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SUPREME C3URT* STATE OF CQL3RA-,3

v6ss No* 33 SA 3 o 5

ANSWER BRIEF Of APPELLEE DIVISION ENGINEER

BAR 73 ENTERPRISES* INC**

Appel1 ant*

V •

TOSCO CORPORATION* and
DIVISION ENGINEER FOR vnATER DIVISION NO. 5* STATE j ? C u L O R a DJ* 

Appal 1ees •

INTRODUCTION

The division engineer for *vater Division No* o* Lee

~ n e >v o Id* s u 0 ,t. i 11 e d a response to t h e fiioti o n t o d i s m i s s o f Tosco

to t.ns court on October 20* 1 33. The court is directed to that

response (at cached) for e statement of the position of t n? d i v i ­

sion engineer on the issue of standing of tne division engineer 

to appeal a case in whicn he did not file a statement of o p p o s i ­

tion but instead entered the case under the provisions of section

7̂~ ^ 2 - 3 3 M 3 )  as it existed prior to enactment of S •ri • VC D y the.

I 0 j 3 1e q i si a tore *

The c o u r t ’s order o f 3c tuber 2 7 * 1133 * setting a brief

schedule* raises an additional nuance to the issue by reguesting



briefs on the issue of whether a oarty .must make an independent 

shoeing that it nas been s u b s t a n t i a ] 1y aggrieved by the decision 

of the water court in oruer to appeal# The division engine er 

relieves tnat the same rationale set out ia his response of Octo 

oer 20* H c 3  applies to the issue of whether a party must oe sub 

stantially aggrieved in order to appealt but here briefly 

addresses the issue -more directly*

s i a t e m e n l _ q f _i h e _ i s s u e s

whether one wno has " pa r t. i c i pa ted” under section 

07-92-394(3) has standing to appeal by virtue of tne fact or 

must. ? instead t make an independent showing that it has been suo- 

stantially aggrieved by the order.

ST a T E NENT_3F_THE_CASE 

A* Nature of the case

fnis Case involves an appeal oy Ear 70 Enterprises (jar 70) 

trom a decree of the water court granting conditional water 

rights to a op 1 i c a nt“ cj ope 1 1 ee Tosco Corpor ation  (Tosco)* Curing 

the pendency of this apoeal* Tosco has challenged the right of 

oar 70 to or inj this appeal*

- 2 -



3. Course of proceedings and disposi tion below

Tne course of proceedings and the disp osition of the case 

by tne water judge are set forth in the statement of facts below*

C* Statement of facts

bn December 2B* 1979 Tosco filed an application for condi-

tional water rights in the wat^r court for Water Division ho. 3*

& statement of opposition was filed by Dry Creek Lana ana Live- 

s toe k C orr.pan y . On v.a r c h 3 * 1 9 p i Bar 70 Enterprises f i 1 e j an 

entry of appearance* Hearings were held before the water court 

in which Bar 70 was allowed full o a r t i c i p a t i o n • After the h e a r ­

ing* tne water court entered judgment on April I N  1983* granti ng 

the conditional water rights*

4 n appeal was tai<en from the judgment of the water court by 

tar 70* On September 12* 1983 Tosco filed a motion to dismiss 

the appeal* As grounds for the motion* Tosco argued tnat bar 70 

1 a c Kc d s t a n d 1 n g t o a p oe a 1 Pec a u s e it had not f i 1 e d a t. i me 1 y 

statement of opposition to tne application*

SUMMAWY_0F_ARGUMENT

The division engineer for water Division ho* 5* Lee 

-newoldi adopts his response to motion to dismiss of October 20* 

1933 as his position on whether the division engineer has s t and­

- 3 -



i n j to appeal Dy virtue of his pa r 1 1 c i pa t i on r> y filing an entry 

of appearance under C.R.S* 1973* 37-92-304(3) (prior to enact ment 

of S • 5 • 90 (1983)).

The question of whether the division engineer should be 

required to make a showing that he was substantia 1 1y aggr ieved 

before he can appeal is answered by an examinat ion of the s t a t u ­

tory duties* The state and division engi neers  are charged with 

tne responsibility to protect tne interest of the public in p r e ­

serving the water resources of the state and in having courts 

adnere to correct rules for the allotment and ai-Tii m  stration of 

w a t e r * If tne court we r a to re q ui re t he division en gi n o e r * in 

cases where he participated oy filing an entry of appearance* to 

make a showing that ne was substantial 1 y aggrieved by the oraer 

of t.ha court* an unnecessary an1 unwarranted burden would oe 

imposed on his ability to protect the public interest in tne 

- 1 a r resources of the state*

ARGUMENI

THE. COURT SHOULD NOT REQUIRE THE DIVISION 
E-NGIHEc R to H AK E AO IN D £ P E N 0 E N T SHOWING 
THAT HE HAS h EE N S 03 ST A NT I A LL V AGGRIEVED I N 
ORDER TO APPEAL A CASE I N WHICH HE PART I C I ­
PATED UNDER AN ENTRY OF APPEARANCE.

As pointed out in his earl ier response of October 20* 1983 ,

tne division engineer participates in all proceedings of fhe ref­

eree through tne consultation process without becoming a party.



C*R*S* 1 973, 3 7 - 9 2 - 3 0 2 ( 4 ) •  If an entry of a p p e a r a n c e  were not 

su ff ic ie nt to co n f e r  p a r t y  stat us on the d i v i s i o n  e n g i n e e r  so 

that he could appeal the caset he would De f o r c e d  to file a 

statement of o p p o s i t i o n  in ea ch and e v e r y  case just to pr e s e r v e  

ni s a b i l i t y  to appe al*

If an e n tr y of a p p e a r a n c e  were s u f f i c i e n t  to give a right 

of appeal only if* in a d d i t i o n *  a s h ow in g were m a d e  that tne 

di vision e n g i n e e r  hac oe en  subs tunti al ly a g g r i e v e d t  the d i v i s i o n  

en gineer would again oe forced to file s t a t e m e n t s  of o p p o s i t i o n  

m  all ca ses b e c a u s e  of the oi ff icu l ties that mi yh t D e a n c. oun- 

terej in ma ki ng  such a sho win g due to the uni cue s t at us  of the 

s t a te off i c i a 1 s c ha r g ea with a cnini strati on of t no s ta to * s w a t.t r 

resources*

The d i v i s i o n  e n g i n e e r *  unl ik e mos t other p a r t i e s  to water 

a d j u d i c a t i o n s *  owns no water r i gn ts * (Tne water Righ ts d e t e r m i ­

nation and A d m i n i s t r a t i o n  Act of 1 969, C • R • S • 1^73, 37-92-101 e + 

sag* does not re gui re that p a rt ie s to an a d j u d i c a t i o n  own water 

f i  jnts that: may oe af fec ted *) He instead has s t a t u t o r i l y  i moo sec 

duties to ad sinister water rights and p r o t e c t  the p u ol ic 's  i n t e r ­

est in the water res ou r ce s of the state* C*R*3. 1973, 37 - 9 2 - 2 0 2 ,

301* ae cannot make a showin g that he nas a water riqnt wni cn 

nas been i n j u r i o u s l y  af f e c t e d  by a water court de ci si on *

In ba j s wo r t n_y *__K u j_pa r , 1/3 Colo* 96, bhZ p . 2d Ilia ( 1 977 ),

this court dealt with the state and d i v i s i o n  e n g i n e e r s *  sta n di ng



to file a protest when they ha: not previously filed a statement, 

of opposition andt as is always the case? owned no water rights 

which had been adversely affected. In Wadswortn this court found 

that the state enjineer hau standing based on the stat utory c o n ­

struction of the 1969 Act and also based on inferences in the 

Colorado Co ns titution (Colo. Const, art. XVI* sec. 5 ) whicn 

affirm the public*s vital interest in preserving tne water 

resources of the state and in having the courts adner e to correct 

r u 1 s for the allotment and aim i ni st ra t i on of water. The state 

engineer an .1 division engineer are tne state officials cnarge d 

* 1 t n j r o te c 1 1 ng those inter es t s .

Just as tne 19o 9 Act no longer requires one to be the owner 

of an affected water rignt i n order to participate in water adju- 

d i _ j t i ja s f it Joes not re qu i re tha t the d i v i s i on e nglneer m ake a 

snoring that he ,ius been sub st-.. n t i a 1 1 y aggrieved Dof ore He can 

appea 1• t 0 p 1 a c a such a requirement on the sta + e or division 

enjine-r in c a s e s wnere n i s Ha r 1 1 c l p a 1 1 on na s oeen through an 

entry of appearance would not serve the public interest recog- 

ni/ed in J^dsworth*

Tne cast- law varies widely as to what is requi reo for one

to be substantially aggrieved. C.g.* ^ 22.2§X§l02LT,2_^;_156

Colo# 9 o3 t 3 9 9 b . 2 d 9 93 (1 /6 3 ); ]_o w er_v _To w er_ * 197 Colo. 93 j*

3 69 P .2 d 5o 5 (1 9 6 1 ); ^i_Vl_er_v*_Cl_ar_k* 199 Colo, a 3 1 * 536 6.2 J 9b 5

(1 9 6 0 ). Generally* such a requirement involves a showing of a



a i roini5 nment of one's property rights or on increase in his b u r ­

dens* See R e i_c h J n -Oh i_o_3i J q o * 117 F.2d iQ l (7ch Ci r* 

1^91)* If such a requirement were placed in the divisi on 

engineer's right to appeal it is unclear what right ne would have 

to sho* to nave often substantially aggrieved* While it mignt oe 

possible to show in some instances that the office of the state 

or division engineer had been subs tantially aggr ieved * sucn a 

showing might not address wnether the vital public interests 

represented by tne state and division engineer nad been s u b s t a n ­

tially aggr i eved# If a showing were required that those vital 

buolic i nt^r-sts had been substantial 1 y aggrieved the burd en of 

making a snowing of injury to sucn broad and unique interests 

oj 1 d oe overly uurlensome and not serve tnat public interest*

CddC LUS ION

Ih^ filing of an entry of appearance in cases initiated 

prior to tne enactment of S* ̂ • ?d is sufficient to preserve the 

division engineer's right to appeal* The Water R i g h t s  D e t e r m i n a ­

tion anj Ag minis t rati on Act of 1969 does not require tne division 

engineer to make a showing tnat he has oeen s u o s t a n 1 1 a 11 y 

agrgrieved in order to appeal a case in which he participated 

under an entry of appearance* To judicially add sucn « require­

ment might frustrate the policies set out in tne 1969 Act and the 

Color ado Constitution and would most certainly create an unneeded

- 7 -



our den or t no division engineer's ability to carry out his statu-

tori 1 y mandated duties* This court is respec tfull y reque sted to 

reject the argument of Tosco insofar as it would limit the aoil- 

it./ of state water officials to appeal a judgment of the water 

court*

Res pec tf ul ly submitted this 5tn day of January* 1984*

Assistant Attorney General 
atoral Resources Sec t i on

A 1 1 o rneys for A p p e l l e e  
Division Engineer for 
Water D i v i s i o n  No. 5

152.5 Sherman Street? id Floor 
Denver? Colorado d0203 
Tel eonone: 366-36 1 1 
A J el p n a N o • \1 F w E I A 6 D o 
AG  ̂l je Do. C DR dA000 jA/KZ
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