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Cau-T SHOULS ~IT REQUIRE THE JIVISION ENGI-
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NEER TO MAKE AN INDEPENDENT SHIWING THAT HE HA
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SUPREME C2UTe STATE OF COLIRALD

Case Noue 33 SA 355

285 7D ENTERAPRIS=Sy INCew

apnelilant,

TOSCO CIORPGRATIO Vs and
CIVISTON SNSINEER FOR wATER OIVISION NJe 5y STATE UF CulUPaN.

R | . s TN

Apualleas,

ihe division 2ngineer for w2ter Division 4os 5y tee

tnewoldey sudnitted a ressonse to the motiosn to disniss of Tosco

LD tils Court on Jctoher 2Cs 1333, The coudrt 15 direct2y td thart

v L

resncis2 (atcachad) for a statement of the position of tn2 Jivi-

5100 2nginear on thz issue of stending of tne division =2ndinezsr

Lo apoeal a3 case in ~hicn ne did noct f1le 5 statemesnt of opposi-
tion but instead entered the case under the provisions of section

57=32-334(3) 23s 1t 2xisted 2rior to enactrent of Sea%e 30 Dy tne

17,3 leqgistatyre.

The court!'s orider of Jctober 27e 1733y setting a brief

2

scriedulaey ragpses an acditionil nuance TY tha 1S5U8 Dy regquesting



briafs on the i1ssuc of whethsr a3 party must makz an 1nd2pend=2nt
5how1ny that it nas been substantially aggrieved by the decision
of th2 water court in oraer to 3pneale The aivision engineer
Celieves tnat the sase rationale set out 11 Nis response of Jcto-
Ger 27y 19¢3 applies to the 1ssue of whathar @ party must D2 sub-
stantially ayqgriaved in order to appeals but here briefly

addressas the issue xore dir2ctlye

STATEMENT JF THE 1ISSU:S

Whether onz Wwhno has “participated" under section
3T=92-354(2) nas stainding to appeal by virtue of tne fact or
TUSTe instealy make an indenendent showlng that 1t nNas bean suo-

stanti3lly agcrieved by the ordere.

STAUTEMENT JF THE CASE

Ao Mature of the case

f11s Cas2 involves 3n apu2al oy 3ar 72 Enterprisss {(sar 70)
from a decree of the water court Jranting conditional water
rognts to eoplicant-anpellaa Tosco Corporation {(Tosco)s turing
the penitency of this apoeals Tosco has challenged the right of

24r I3 to oring this appzala




Be LCourse of proceedinygs and disposition below

The course of proceedings and the disposition of the case

by the water judje are set forth in the statement of facts belowe

Ce Statemnent of facts

Un December 28y 1979 Tosco filed an applization for condi-
tional water rights 10 tha water court for s3ter Division Hoe Se
A statement of opposition was filed by Dry Creek Lang &nd Live-
StOCK Lompanys  un March 3, 1731 Bar 70 Enterprises filey an
<htry Of apnearances Hoarings were held bzfore tha water court
In ~hichn Bar 70 was allowed tull participations After tne hear-
INge tne gater Court entored julyment on April 1lse 1983 Sranting
the conditional water rijhtse

4n apneal «3s taxken from tihe judgment of tn2 water court by
bar 73« On Septempbar 129 1982 Tosco filed 3 morion to d1smiss
the anu2ale  As jrounds for the motiony Tosco argued tnat 3ar 70
Tatiked standing to 3ppeal L2cause 1t had not filed a tinely
statemnent of Opposition to tne 3pHlication.

SUMMARY JF ARGUMENT

The division engineer for water Division Yos Sy Lee
TNe4012dy 3U0Lts NQS responss to motion to dismiss of Dctoner 20
1733 35 his position on whether tha division encinesr has stand-

_j_



1Ny to appeal Ly virtue of his participation by tiling an entry
of apne23rance under CeReSe 1973y 37-92-304(3) (prior to enactment
of SeBe 90 (19833))

Thne guestion of whether the division engineer should be
required to make a showing that h2 was substantially agygrieved

tefore ne can appeal Is answar2d Dy an examnination of the statu-

state ang division engineers are charqdged with

Q@

tory Jutiege Th
the raspounsiGility to protect wne 1nterast of the puplic in pre-
Serving the water ra2sources of ths state and 1n having courts
Adner: to correct rules for tha allotment and aldministration of
“3tere  1f tnme court wer: to roguire tne division wngineers an
C3ses wmere he participated 2y fi1ling an 2atry of appearancey o
TAKE A SNOwing that ne was sudstantially agirieved by the oraer
of th2 Courts 3n unnecessary 3anid unwarrantad surden wdould Do
Impos23 on his a01llity to protect the public Interest 1n tne

AEL2r ra2sources of tho statee.

ARGUMENT

THL COURT SHOULS NOT REQUIRE THT DIVISId
SNGINEeR T AT AN INDEPENNENT SHUWING
THAT HE HAS LEEYN SUBSTANTIALLY AGGRIZVeD IN
ORUER T APPEAL A CASE InN WHICH #HE PARTICI-
PATED UNOER AN ENTRY OF APPEARANCE.

AS DOoiINnted dut in his =3rli=zr response of Dctober 20y 1983
Tha division 2ngine2r particincetes in all droceacings of the ref-
Zree througn the consultation Lrocess wlithout Hecoming 2@ DArtye

-y -



CeReSe 1973y 37-32-302(4)e If an antry of appearance were not
sufficient to confer party stitus on the Jivision enginezr 5o

that h2 could appe3l the casze N¢ would be forced to file a

[ag

staten=nt of opposition in e3ach and every Case jusSt to Dreserve
nis adility to appeale

L'f 3n entry of appearance were sufficient to give a right
of appe3l only ifs in additions a showinyg were made that tne

4

Jlvision engyinger hag peen sudstuntially agarieveds the Jivision

2Nyin2er would 2ja1n de forced to file statements of oppusition
In 211 cases because of tha vifficulties that migyht e 2ncoun-
tered 1n making such 3 showing Ju2 to th2 unioue status of the
state officials chargeu w~ith 3aninistration of rne stata's water
Fr2504rc2se

The division engineers unlike most other narties to water
A3 JULICITLIGNS Y DWNS N0 wiater ri jNtsae (Th=2 wWater Rights Jatermi -
NALION Anc Agministration ACt Of 1959y CeReSe 1973y 37-92-101 et
24 10es not rziulre that parties to an adjudication own water
rlgnts that may oe affecreds) He instedd Nas statutorily [mDosed
Juties to aduinister water ri1ants angd protact the punlic's inter-

2ST 17 the Nater rescurces of the states CeRedSe 1973e 37-92-202y

30le ri2 cannot make a showing that he Nas a watar rignt wnicn
M3s boen Injuriously affected Dy 3 water court 1eci1sinne

In Aadssortn ve Kuip2ry 173 Coloe 95 562 Padd 1114 (1977),

this court dealt with the statse and division enjinears® standing

-t -



to file 4 protest when tnhey ha: not

of opposition ands 3s 15 always the

which nad peen adversely aff2ciade.

previously filed a2 statement

cas2y owned NO water rignts

that tha state an jinesr hau stancing based on the statutory Con-

Struction of the 1969 Act and also based on inferences ia the
Colorauo Constitution (Coloe CONnste arte XVly s2cCe 5) whicn
affirm the public's vital 1nterest in preserving tne water
r=50urc2s of the state and 1n having the courts aidnere ty Correce
rules for the allotment and adwministration of watere. The state
2010220 ant division engineer ar2 tne state officials cnarged

ALET OrorEcting thuse Interastse

Just 35 tne 1709 AC% no

of an affected witer rignt in order

dloationsy 1% Jo2s not reguira2 that

SNOwlin g tNat nNeE aas

To plac s
In C2s25

apoearance would not s2rve

lonQer requires one

Leen suhst.nrially aggrieved Defore no
ch a requtr2a2nt

SATLICIDATLION

e The owner

o

to narticipite 1IN witor aGdju-

th2 division enjineer nake a

can

cn tha st3te or Jdivision

3. swen rhrouygh an

the pudlic 1nterest roCcog-

Arzed an dadsworths suprde.

The c3s¢e laws varizs wWwilely 3s to what 15 required for one
to Se sulstantially agyrievede Lejes CoOOpersmitn_ve Denvers 156
Lolne 4559 292 Pu2y D43 (1465); 1ower ve Towers 147 (clos 4800
354 Pe2d 505 (1901): Miller ve Z13rksy 144 L0lDe 43l 356 17620 965

(1950)e Ga2nerally.

such a requireament

involvas a showing of 23



aiminisnment of one's property ridhts or an increase in his bur-

dense Se2 Re Michigan-0Onio Sliye _Corpes 117 Fe2a 191 (7th Cire

placed in ths 31vis1on

¢

134¢1)e 1If such & requiremant wer
engineer's riunt to cppeal it 1s uncladar what rignt ne would heve

to show to nave oeen substantially ajggrieveds #nile it mignt be
possibla to show 1n some instarcaes that the office of the state

or Jivision 2ngyineer had bean substantially aggriaveds sucn a
sNowing mighr not adaress wne2tn2r the vital public interests

repressnt2d Ly the state a3nt division engin2er nad been substan-

he)

tially wyjgrieveds  If 3 showing were reguired that tnose vital
Ludbic interests hal been substantially ag,rieved the vurden of
TAKIANT 3 snowing Of injury £t sucn broad and unigue Inter2sts
w2416 %2 Sverly wurlonsom2 and not serva2 tnat pudblic In*t2reste

4

CouvULUS NN

Tne f1ling of an entry of app2arance in c2565 Ini1tisted
Dr1Ior o tn2 anattnant of Sele 23 15 sufficient to proserve the
Givision &njineer's riyht to apne3le The wWater Rigyhts D2termina-
tion and Admintstration Act of 1599 Joes not reauire tne division
SNyln=2er to waks 2 s5nNoaing thi3t hz has neen suostantially
aggrieved in ordar to appeal a cass In which he participated
undzr =n 2ntry of anpearance2e To judictally aud suChn o regquire-
m2nt wmight frustrate the policies set out 1n tn2 1%%9 act and the
Lolorado Constitution and w~ouls most certainly Create an unneeded

_7_
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R

or tn: division enginear's ability to carry out his statu-
mandated Jutiese This court is respectfully reguestey to
the 3rqgument of Tosco insofar as 1t would 1imit the aoil-

state water offici1als to appeasl a judgment of the water

espectfully submitted tnis 5Sth day of Januarys 17Z4e

DAVIT LADRDy 3509
Assistant Attorn2y Ganeral
Natural fasources Section

Attorneys for Appellze
DJivistion Engineer for
Watar Division Noe 5

1525 Sherman Streety 34 Flour
Jenvers Colorado 389273
Telonhone: R6€-3611
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This is to certify that [ have duly sarvel the

within

AMSAER BRTIEF OF APPELLEE DIVISION ENGINEER upon all parties

herain Sy depnsiting copies of sane

in tne United States maily

postaje prepaids at Denvers Colorado this\;zl_ day of January

19%4y addressed as follows:

de Micnael Suence
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1129 Colouraido State Bank 311ge
1600 3roadway

Jaenvers (0O 30202

1
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