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SUPREME COURT, STATE OF COLORADO

Case No. 86 SA 447

APPEAL FROM THE DISTRICT COURT, CITY AND COUNTY OF DENVER,
NO. 84CV12413

COURT OF APPEALS NO. 86CA0636
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MICHAEL ANDERSON, ’”t OF COLORADQ

Plaintiff-Appellant, MAR 2 5 4
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THE M.W. KELLOGG COMPANY, a Delaware corporation, ord, Clerk

Defendant-Appellee.
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COMES NOW the Plaintiff-Appellant, by and through his attor-
neys, KIDNEIGH & KAUFMAN, P.C., and respectfully submits to this

Court PLAINTIFF-APPELLANT'S CITATION OF NEW AUTHORITY.

STEPHEN C. KAUFMAN - #10564
KIDNEIGH & KAUFMAN, P.C.
Attorneys for
Plaintiff-Appellant

820 Cherry Creek Plaza II
650 South Cherry Street
Denver, Colorado 80222
Telephone: (303) 393-6666



Subsequent to the parties' filing of briefs in this case the

Court of Appeals decided the case of Wayda v. Comet International

Corporation, Vol. 16, No. 3, The Colorado Lawyer 517 (March 1987)

(No. 85 CA 0334 decided January 15, 1987). The Wayda case is
relevant to whether the Plaintiff in this case was injured by a
"hidden defect" for purposes of determining the applicability of
the ten year statute of repose contained in C.R.S. 13-80-127.6.

In Wayda the plaintiff's decedent was killed by an erratic
functioning rotational arm on a vacuum thermo-forming machine.
The trial court granted summary judgment based on the new manu-
facturing statute of repose contained in C.R.S. 13-80-127.6,
concluding that the alleged defect was obvious. On appeal the
defendant argued that the defect was obvious and not "hidden"
within the meaning of the exception to the statute of repose con-
tained in C.R.S. 13-80-127.6(1)(b), because the plaintiff's dece-
dent was aware of the rotational arm's erratic functioning. The
Court of Appeals disagreed and reversed the summary judgment of
the trial court.

The Court of Appeals recognized that "although a functional
flaw in the thermo-forming machine may have been obvious, it may
not have been obvious that such malfunction constituted an
unreasonable danger to the user." Wayda at 517. Furthermore,
the Court of Appeals held that whether it was obvious that a
defect constituted an unreasonable danger must be determined by
the user's subjective awareness, In the words of the Court:

"[W]e conclude that the appropriate standard is one based upon



Wayda's actual awareness of the dangerous condition of the
machine." Id. at 518. Accordingly, the Court of Appeals ruled
that "a genuine issue of fact still remains as to whether Wayda's
death was caused by a hidden defect or by a risk of which he was
aware." Id.

In the instant case, while it was obvious that the nip point
at the head pulley of the C-7 conveyor was dangerous, it is
equally obvious that the Plaintiff-Appellant was not aware that
he was at any risk of contacting the nip point while spraying a
can of belt dressing 12 to 18 inches away from the nip point. 1In
fact, the Plaintiff testified that he did not know that what he
was doing was dangerous or could cause him to contact the nip
point. R, Anderson deposition at 119 line 8 through 120 line 4.
Thus, a material issue of fact remains as to whether the
Defendant's failure to guard, warn, or issue instructions on use
constituted a "hidden defect."

Accordingly, the trial court's granting of summary judgment
based on the new manufacturing statute of repose contained in
C.R.S. 13-80-127.6 should be reversed and this case should be

remanded for trial.

Respectfully submitted,

KIDNEIGH & KAUFMAN, P.C.
Attorneys for
Plaintiff-Appellant

#10564
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987 COLORADO COURT OF APPEALS

Here, the hearing officer found the existence of two aggravat-
ag lactors: petitioner's prior license suspension, see Regulation
\o. 2-122.4(B)(1)(b), | Code Colo. Reg. 204-8, and his re-
~ated convictions for driving while ability impaired. See Regu-
‘ywion No. 2-122.4(B)(1)(d), 1 Code Colo. Reg. 204-8. There
«as competent evidence to support the hearing officer’s findings
of aggravating circumstances and, therefore, to sustain the de-
aul of 2 probationary license. Hence, this court is precluded
irom further review of the soundness of that denial. See Elkins
, Charnes, 682 P.2d 70 (Colo. App. 1984); Sonoda v. State,
oot P.2d 259 (Calo. App. 1983).

Petitioner argues that the hearing officer failed to take into
sccount the hardship to him that would result from denial of a
srobationary license. However, hardship to the applicant is
merely one factor to be considered by the hearing officer,
Edwards v. State, supra, and the record discloses no abuse of
discretion in that regard.

Petitioner’s argument that the hearing officer failed to con-
sider as a mitigating factor his successful completion of a Level
Il alcohol education and therapy program is without merit.
Completion of such a program is a prerequisite to application
for a probationary license, not a mitigating factor to be consid-
ered in its granting or denial. Section 42-2-122(4), C.R.S. (1984
Repl. Vol. 17).

Order affirmed.

JUDGE VAN CISE and JUDGE METZGER concur.

No. 85CA0334

Dianne Wayda, Individually, and as next friend of Heidi Marie
Wavda, Lauri Jane Wayda, and Robert John Wayda, minors,
Albert Wayda, and Tina Wayda,
Plaintiffs- Appellants,
\ S
Comet International Corporation, an Illinois corporation,
Defendant-Appellee.

Decided January 15, 1987.

Appeal from the District Court
of the City and County of Denver

Honorable Daniel B. Sparr, Judge

wWalson. Nathan & Bremer, P.C., Christina M. Habas; Wm.
Pla; Webster & Associates, P.C., Allen W. Stokes, Jr., for
laintiffs- A ppellants.

DH““ & Evans, Malcolm S. Mead, Bruce A. Menk. for
elendant-Appeliee.

Division 1.

Osinion by JUDGE BABCOCK.

m'" this products liability action for wrongful death, plaintiffs

ﬁral Summary judgment entered in favor of defendant, Comet
fMational Corporation. We reverse.

.,q[“ August 1981, plaintiffs’ decedent, Albert M. Wayda, was

Und cryshed to death inside a vacuum thermo-forming ma-

..'"& manufactured by defendant. The machine had been in op-

Tation ¢ Wayda's place of employment since 1969.

517

Defendant moved for summary judgment on the ground that

plaintiffs’ suit was barred by Colo. Sess. Laws 1981, ch. 179,
§13-80-127.6, which provided, in pertinent part: N
“(1)(a) Notwithstanding any other statutory provisions to the
contrary, ail actions for or on account of personal injury, .death.
or property damage brought against a person or entity on
account of the design, assembly, fabrication, production, or
construction of new manufacturing equipment, or any
component part thereof, or involving the sale or lease of such
equipment shall be brought within three years after the claim
for relief arises and not thereafter.
“(b) Except as provided in paragraph (c) of this subsection (1},
no such action shail be brought on a claim arising more than ten
years after such equipment was first used for its intended
purpose by someone not engaged in the business of
manufacturing, seiling, or leasing such equipment, except when
the claim arises from injury due to hidden defects or prolonged
exposure to hazardous material.”

The trial court determined that there was no material issue of
fact concerning the existence of a hidden defect within the
machine; thus. defendant was entitled to summary judgment
under the above statute of repose. The soie issue on appeal is
whether a genuine issue of material fact still exists as to whether
the machine contained a hidden defect which would constitute
an exception to the above statute. We conclude that there is.

Summary judgment is a drastic remedy and is never
warranted except on a clear showing that there is no genuine
issue as to any material fact. Urban v. Beloit Corp., 711 P.2d
685 (Calo. 1985). The moving party has the burden of establish-
ing the lack of a triable factual issue, and ail doubts as to the
existence of such an issue must be resolved against the moving
party. Urban v. Beloit Corp., supra. The party against whom
summary judgment might otherwise be entered is entitled to the
benefit of all favorable inferences that may be drawn from the
facts. Mount Emmons Mining Co. v. Town of Crested Butte,
690 P.2d 231 (Colo. 1984).

In an affidavit submitted in opposition to defendant’s motion
for summary judgment, plaintiffs’ expert, a professional engi-
neer, concluded that the machine was defective in several re-
spects, particularly in the erratic timing of its rotational arm,
against which Wayda was found dead. However, the trial court
determined that these alleged defects were either obvious or not
established by the affidavit. We conclude that, taken in the fight
most favorable to plaintiffs, the expert’s conclusions were suffi-
cient to raise a genuine issue of fact regarding the existence of a
hidden defect in the machine. See Urban v. Beloit Corp.,
supra.

Defendant argues that, because Wayda and his co-workers
were aware of the rotational arm's erratic functioning, such de-
fect was not “hidden,” as contemplated by §13-80-127.6(1)(b).
We disagree.

A ‘“defect” does not mean a mere mechanical or functional
defect, but one which makes the product unreasonably danger-
ous. Restatement (Second) of Torts §402A (1965); Bradford v.
Bendix-Westinghouse Automotive Air Brake Co., 33 Colo.
App. 99, 517 P.2d 406 (1973). Consequently, for a product to
contain a ‘“hidden defect” within the meaning of §13-80-
127.6(1)(b), it must have a defect that creates an unreasonably
dangerous condition which is not readily apparent. Thus, al-
though a functional flaw in the thermo-forming machine may
have been obvious, it may not have been obvious that such mal-
function constituted an unreasonable danger to the user.

Whether a product is unreasonably dangerous because of a
defect is generally a question of fact to be determined by the
trier of fact. Camacho v. Honda Motor Co., 701 P.2d 628
(Colo. App. 1985). Whether an aileged unreasonably dangerous
defect is hidden or obvious is also properly a question for the
trier of fact. See Boim v. Triumph Corp., 33 N.Y.2d 151, 305
N.E.2d 769, 350 N.Y.S.2d 644 (1973); Krugh v. Miehle Co..
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503 F.2d 121 (6th Cir. 1974); Kozlowski v. John E. Smith’s
Sons Co.. 87 Wis.2d 882, 275 N.W.2d 915 (1979). Liberty
Mutual Insurance Co. v. Rich Ladder Co., 441 N.E.2d 996
(Ind. App. 1982). The trial court thus erred in conciuding that
no material issue of fact remained to be determined. See
Roberts v. May, 41 Colo. App. 82, 583 P.2d 305 (1978).

Defendant also argues that determination of whether the de-
fect was hidden requires an objective standard, i.e., that the
dangerous condition was not discoverable upon reasonabie in-
spection by an ordinary user. See, e.g., Ragsdale v. K-Mart
Corp., 468 N.E.2d 524 (Ind. App. 1984). However, we conclude
that the appropriate standard is one based upon Wayda's actual
awareness of the dangerous condition of the machine. See
Urban v. Beloit Corp., supra; see also Anderson v. Heron
Engineering Co., 198 Colo. 391, 604 P.2d 674 (1979).

Therefore, genuine issues of material fact still exist regarding
the presence of a defect in the machine, whether such defect was
unreasonably dangerous, and whether such danger was hidden.
Also. a genuine issue of fact still remains as to whether Wayda’s
death was caused by a hidden defect or by a risk of which he
was aware. Hence, summary judgment was inappropriate. See
Urban v. Beloit Corp., supra, C.R.C.P. 56(c).

The judgment is reversed and the cause is remanded for fur-
ther proceedings consistent with this opinion.

JUDGE METZGER concurs.

JUDGE VAN CISE dissents.

JUDGE VAN CISE dissenting:

I respectfully dissent. There is no genuine issue as to any ma-
terial fact, and the trial court properly granted summary judg-
ment for the manufacturer, defendant Comet International
Corporation (Comet).

When a party moving for summary judgment relies upon a
statute and has established all of the facts necessary to receive
the statute’s protection, and the opposing party relies upon an
exception to the statute, then the burden shifts to the opposing
party to set forth specific facts, admissible in evidence and based
on personal knowiedge of the affiant, that would bring the case
within the exception. C.R.C.P. 56; Sullivan v. Davis, 172 Colo.
490, 474 P.2d 218 (1970). See also Norton v. Dartmouth
Skis, Inc., 147 Colo. 436, 364 P.2d 866 (1961).

Here, it is undisputed that the machine when sold to Wayda’s
employer was “new manufacturing equipment,” and that this
lawsuit was *“‘brought on a claim arising more than ten years
after such equipment was first used for its intended purpose by
someone not engaged in the business of manufacturing, selling,
or leasing such equipment.” Therefore, plaintiffs’ claims against
Comet are barred under §13-80-127.6(1)(b}), C.R.S. (the statute
of repose) in effect at the time these claims arose, unless plain-
uffs met their burden of showing that the case fell within the
exception for hidden defects. See also §13-21-403(3), C.R.S.
(1986 Cum. Supp.) (the rebuttable presumption, arising ten
years after first sale, that the product was not defective, that the
manufacturer was not negligent, and that all warnings and in-
structions were proper and adequate).

Plaintiffs contend, in effect, and the majority agrees, that the
machine may have been defective, that one or more of these de-
fects may have been hidden, and that such a hidden defect may
have been the cause of Wayda's injury and death. Therefore,
they argue, there remains a factual controversy under the statute
of repose. However, there is no admissible evidence in the record
to demonstrate that Wayda's injury or death was caused by any
hidden defect in the machine.

Even if the plaintiffs’ engineer’s conclusion that the machine
was defective in the timing of its rotational arm is accepted as
fact for summary judgment purposes, that defect was visible and
not hidden, and there was no showing that this alleged defect
caused the injury. As stated by the three justices dissenting from
the majority in Urban v. Beloit Corp., 711 P.2d 685 (Colo.

THE COLORADO LAWYER May,

1985):

“Pleading a hidden defect as an exception to the statu(e of
repose without asserting or establishing any factual basis doc;
not defeat the motion for summary judgment in the absence of
relevant and specific facts demonstrating that a real controvey;,
exists as to the exception. Urban has made no showing or even ,
claim as to what the hidden defect is that caused his injury ang
that would remove his case from the coverage of the statyte of

repose.”
The summary judgment shouid be affirmed.

No. 85CA1579

James Freilinger,
Petitioner,
Y.
Gates Rubber Company; The Industrial Commission of the
State of Colorado; Director, Division of Labor,
Respondents.

Decided January 15, 1987.

Review of Order from the [ndustrial
Commission of the State of Colorado

Douglas R. Phillips, for Petitioner.

Glasman, Jaynes & Carpenter, Ronald C. Jaynes, Susan D
Steninger Knisley, for Respondent Gates Rubber Company.

Duane Woodard, Attorney General, Charies B. Howe, Chicf
Deputy Attorney General, Richard H. Forman, Solicitor
General, Robert C. Lehnert, Assistant Attorney General, for
Respondents Industrial Commission and Director, Division of
Labor.

Division I.

Opinion by JUDGE CRISWELL.

Claimant, James Freilinger, seeks review of a final order of
the Industrial Commission (Commission) denying his claim for
vocational rehabilitation benefits. We affirm.

Claimant was employed by Gates Rubber Company (Gates)
for approximately six years. In early 1983, however, he was I{ud
off because of a lack of work, and secured employment with
Perkins Restaurant (Perkins). While employed at Perkins. he
sustained a compensable injury to his low back and was awarded
a 4% working unit permanent disability as a result of that 1™
jury.

In fate 1983, claimant was recalied by Gates and underwent &
physical examination before returning to his previous position
On February 14, 1984, claimant sustained another compensabl¢
back injury for which Gates admitted liability. )

In June 1984, his treating physician permanently restricted
claimant from lifting more than twenty pounds or carrying more
than thirty pounds. Gates then terminated claimant from its €™
ploy on the ground that he was physically unable to perform s
Jjob duties. _

About the time of claimant’s termination, his treating phys©
cian reported that claimant's permanent disability was attributd’
ble solely to the Perkins' accident, and that the injury he
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