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F I L E D  I7J T H E  
SU PREM E COURT  

wo. 7 9 -S A -5 7 9  OF THE STATE OF COLORADO

IN THE SUPREME COURT UrtiM24 1980

OF THE STATE OF COLORA

J. RICHARD BARNES, Commissioner 
of Insurance of the State of 
Colorado, et al.,

Petitioners,
vs.

THE DISTRICT COURT FOR THE 
CITY AND COUNTY OF DENVER AND 
STATE OF COLORADO AND THE 
HONORABLE RAYMOND DEAN JONES, 
one of the judges thereof, 
LAWYERS TITLE INSURANCE 
COMPANY, et al.,

)
)
)
)
)) REPLY MEMORANDUM
) OF LAWYERS TITLE
) INSURANCE CORPORATION
)
)
)
)
)
)
)

On January 2 1 ,  1 9 8 0 ,  p e t i t i o n e r s  f i l e d  t h e i r  

memorandum in o p p o s i t io n  to  the re sp o n se  by Lawyers T i t l e  

In su ran ce  C o r p o r a t io n  ("L aw yers T i t l e " )  to  t h i s  C o u r t 's  o r d e r  

to  show cau se  why the r u le  should not be made a b s o l u t e  in t h i s  

c a s e .  P e t i t i o n e r ' s  memorandum was se r v e d  by m a il  upon Lawyers  

T i t l e  and was not r e c e iv e d  u n t i l  the a fte r n o o n  o f  January  2 3 ,  

1 9 8 0 .  Because p e t i t i o n e r s  have r a is e d  fo r  the f i r s t  t i m e ,  

s e v e r a l  c o n t e n t io n s  which g r o s s l y  d i s t o r t  the r e c o r d  in t h i s  

c a s e ,  Lawyers T i t l e  r e s p e c t f u l l y  su b m its  t h i s  r e p ly  memorandum.

I.
PETITIONERS’ HAVE MISREPRESENTED 

THE NATURE OF THE DISTRICT COURT'S RULING.
The s o l e  q u e s t io n  b e fo r e  t h i s  Court i s  w hether the

d i s t r i c t  c o u r t  had j u r i s d i c t i o n  to  rev iew  the a c t i o n s  o f  th e

Commissioner o f  In su ra n c e  which were the s u b je c t  o f  the

complaint below. In the district court, Lawyers Title argued
t h a t  the Com m issioner a c te d  u n la w fu l ly  when he a llo w e d

T r a n s a m e r i c a  t o  i m p l e m e n t  t h e  " o l d  r a t e s "  s e t  f o r t h  i n  i t s

December 1 2 th  f i l i n g .  Judge Jones r u le d  th a t  the

C o m m iss io n e r 's  a c t i o n s  were u n la w fu l b eca u se  the T ran sam erica



r a te s  were a llo w e d  to  become e f f e c t i v e  b e f o r e  i n t e r e s t e d  

p a r t i e s ,  in c lu d in g  resp o n d en t Lawyers T i t l e ,  were g iv e n  th e  

o p p o r tu n ity  to  be h e a r d . In so  d o i n g ,  th e  d i s t r i c t  c o u r t  d id  

not usurp the  power o f  the  Com m issioner to  make r a t e  d e c i s i o n  

ord ers  as  c la im e d  by p e t i t i o n e r s ,  but o n ly  r u le d  t h a t  p ro p o se d  

r a te s  c o u ld  n o t  be implemented p r i o r  to  co m p lia n c e  w ith  p ro p er  

s t a t u t o r y  p r o c e d u r e s .

T h u s , w h ile  th e  in su ra n c e  s t a t u t e s  do p r o v i d e  reme­

d ie s  fo r  p e r so n s  a g g r ie v e d  by the C o m m is s io n e r 's  a c t i o n s ,  in  

t h i s  c a se  the Com m issioner chose not to  f o l l o w  p ro p e r  p r o ­

c e d u r e s ,  th e r e b y  ren d e rin g  the rem edies p ro v id e d  in th e  

s t a t u t e s  t o t a l l y  in a d eq u ate  and i n e f f e c t i v e .

M o reo v er , p e t i t i o n e r s  have m is r e p r e s e n te d  th e  r e c o r d  

when th e y  a s s e r t  th a t  the p l a i n t i f f s  below  "p r e s e n t e d  no 

evid en ce  as to  any permanent l o s s  in b u s i n e s s "  ca u sed  by th e  

C o m m iss io n e r 's  u n la w fu l a c t i o n s .  ( P e t i t i o n e r s  Memorandum a t  9 . )  

In f a c t ,  such e v id e n c e — which was not d is p u te d  by p e t i t i o n e r s  

during the d i s t r i c t  c o u r t  h e a r in g — can be found in  

paragraphs 21 and 22 o f  the v e r i f i e d  c o m p la in t  f i l e d  by Lawyers  

T i t l e  In su ra n c e  C o rp o r a t io n  ( s e p a r a t e ly  v e r i f i e d  on 

December 2 8 ,  1 9 7 9 ,  by G i l f o r d  H. M ayes, J r . ) .  I n d e e d ,  t h i s  

Court has p r e v i o u s l y  h eld  th a t  the  i n a b i l i t y  to  im plem ent  

p r e v i o u s l y  approved in su ra n c e  r a te  in c r e a s e s  c o n s t i t u t e s ,  

i r r e p a r a b le  i n j u r y .  See N a t io n a l  A u tom ob ile  U n d e r w r ite r s  

A s s o c i a t i o n  v .  D i s t r i c t  C o u r t , 160 C o lo .  4 6 7 ,  6 7 2 ,  418 P .2 d  5 2 ,  

55 ( 1 9 6 6 ) .

In the f i n a l  a n a l y s i s ,  p e t i t i o n e r s  have t o t a l l y  

f a i l e d  to  e s t a b l i s h  th a t  the d i s t r i c t  c o u r t  d id  n ot have j u r i s ­

d i c t i o n  to  s t a y  th e  o r d e r s  o f  the In su ra n c e  C om m issio n er .
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II

PETITIONERS APPEAR TO BE INTENTIONALLY 
MISLEADING THE COURT BY STATING THAT 

TRANSAMERICA DID NOT AUTHORIZE THE COLORADO 
TITLE INSURANCE RATING BUREAU TO MAKE 

RATE FILINGS ON TRANSAMERICA' S BEHALF.

P e t i t i o n e r s  a s s e r t  th a t  T ran sam erica  has n o t  g iv e n  

the R ating Bureau w r i t t e n  a u t h o r iz a t i o n  to  f i l e  r a t e s  on i t s  

b e h a l f ,  as r e q u ir e d  by H .B . 1 5 1 0 .  P e t i t i o n e r s  know t h a t  t h i s  

sta tem en t i s  f a l s e .  On January 11 and 1 5 ,  1 9 8 0 ,  th e  In su r a n c e  

Commissioner conducted  h e a r in g s  on the  T ra n sa m e ric a  f i l i n g ;

Ms. Sandra McCray, the a t t o r n e y  who s ig n e d  p e t i t i o n e r s '  memo­

randum, a tte n d e d  th o se  h e a r in g s  and was p r e s e n t  when w i t n e s s e s  

for  T ransam erica  t e s t i f i e d  th a t  in 1 9 7 1 ,  T r a n sa m e r ic a  gave the  

Rating Bureau w r it t e n  a u t h o r i t y  to  a c t  fo r  i t  in  r a t e  m a t t e r s ,  

and th a t  th e r e  was no r e v o c a t io n  o f  t h a t  a u t h o r i z a t i o n  p r i o r  to  

December 1 2 ,  1 9 7 9 .

M o reover , a t  the December 28 h e a r in g  th e  d i s t r i c t  

c o u r t  was p re se n te d  w ith  a copy o f  a l e t t e r ,  w r i t t e n  by 

Transam erica  in 1 9 7 1 ,  a u th o r iz in g  the R ating Bureau t o  a c t  on 

i t s  b e h a l f .  Thus, th e r e  can be no doubt th a t  th e  R a tin g  Bureau  

was a u th o r iz e d  to  make and f i l e  r a t e s  on b e h a l f  o f  

T r a n sa m e r ic a ,  and t h a t  a c c o r d in g ly  T ran sam erica  was bound by 

the R ating Bureau r a t e s  which became e f f e c t i v e  on December 4 .

I l l

PETITIONERS' REPEATED REFERENCES TO 
ALLEGED PRICE FIXING ARE NOT ONLY 

IRRELEVANT, BUT FALSE AND MISLEADING.

The p rim ary t h r u s t  o f  p e t i t i o n e r s '  memorandum i s  i t s  

s u g g e s t io n  th a t  th e r e  i s  som ething a n t i - c o m p e t i t i v e  about the  

e f f o r t s  o f  Lawyers T i t l e  to  e n fo r c e  th e  o n ly  t i t l e  in su ra n c e  

r a te  l a w f u l l y  approved by the Commissioner and In su ra n c e  B oard.
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F i r s t  o f  a l l ,  th e s e  a c c u s a t io n s  are c l e a r l y  i r r e l e v a n t  to  the  

s o le  q u e s t i o n  b e fo r e  th e  Board: Did the d i s t r i c t  c o u r t  have  

j u r i s d i c t i o n  to  s t a y  the order o f  th e  In su ran ce  C om m ission er?

S e c o n d ly ,  and perhaps more im p o r t a n t ly ,  p e t i t i o n e r s '  

a c c u s a t io n s  r e p r e s e n t  a d e l i b e r a t e  d i s t o r t i o n  o f  th e  s t a t u t o r y  

framework r e g u l a t i n g  the t i t l e  in su ra n c e  i n d u s t r y ,  and an 

i r r e l e v a n t  but s c u r r i l o u s  a t ta c k  upon Lawyers T i t l e  and the  

other members o f  the Rating Bureau. J o in t  f i l i n g s  by members 

o f  an in su ra n c e  r a t in g  bureau are m a n i f e s t l y  not p r i c e  f i x i n g .  

Such f i l i n g s  were and are e x p l i c i t l y  a u th o r iz e d  by s t a t u t e ,  as  

p e t i t i o n e r s  w e l l  know and r e c o g n i z e .  See C .R .S .  § 1 0 - 4 - 4 0 5 ( 4 )  

(as amended by H .B . 1 5 1 0 ) .  As p e t i t i o n e r s  th e m s e lv e s  p o in t  

o u t ,  the G en eral Assem bly r e c e n t ly  r e v is e d  the in s u r a n c e  

s t a t u t e s  to  e l im i n a t e  r a te  r e g u la t i o n  fo r  c e r t a i n  k in d s  o f  

in s u r a n c e .  With r e s p e c t  to  t i t l e  in s u r a n c e ,  h ow ever , the  

G eneral Assem bly saw f i t  to  c o n tin u e  the r e g u l a t o r y  sch em e.

See C .R .S .  § 1 0 - 4 - 4 0 1 ( 3 ) ( a ) (V )  (a s  amended by H .B . 1 5 1 0 ) .

W hile p e t i t i o n e r s  may not l i k e  the r e g u la t o r y  scheme ad op ted  by  

the G en eral A ssem b ly , they  are o b l ig e d  to  e n fo r c e  i t .  I t  i s  

i r o n i c  a t  b e s t ,  fo r  the Commissioner and h is  a t t o r n e y s  to  

s u g g e s t  t h a t  the e f f o r t s  o f  the members o f  the R a tin g  Bureau to  

f o l lo w  the r e g u la t o r y  scheme, c o n s t i t u t e  p r i c e  f i x i n g .  I f  

p r i c e  f i x i n g  i t  i s ,  then i t  i s  p r i c e  f i x i n g  p e r m itte d  ( i f  n ot  

r e q u ir e d )  by the in su ra n c e  s t a t u t e s .

Lawyers T i t l e  does not d is p u t e  t h a t  T ran sam erica  i s  

e n t i t l e d  to  f i l e  and charge a s e p a r a te  t i t l e  in su ra n c e  r a t e .

But such a r a t e  can be implemented and charged o n ly  a f t e r  

com plian ce  w ith  s t a t u t o r y  p r o c e d u r e s .  There i s  n o th in g  

a n t i c o m p e t i t i v e  about e f f o r t s  to  e n fo r c e  the r e q u ir e m e n ts  o f  

the in su ra n c e  s t a t u t e s .  Lawyers T i t l e  can o n ly  assume t h a t  the  

s c u r r i l o u s  ch a rg es  made by p e t i t i o n e r s  r e p r e s e n t  an e f f o r t  to  

d i s t r a c t  t h i s  Court from the prim ary  i s s u e s  in v o lv e d  in  t h i s  

c a s e .
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CONCLUSION

Respondent Lawyers T i t l e  In su ra n c e  C o r p o r a t io n  

r e s p e c t f u l l y  su b m its  t h a t  the d i s t r i c t  c o u r t  d id  have j u r i s ­

d ic t io n  to  s t a y  the December 27 Order e n te r e d  by th e  In s u r a n c e  

Com m issioner. A c c o r d i n g l y ,  the P e t i t i o n  in t h i s  c a s e  s h o u ld  be  

d ism issed  and the r u le  d is c h a r g e d .

DATED January 2 4 ,  1 9 8 0 .

R e s p e c t f u l l y  s u b m it t e d ,  

HOLLAND & HART

By ___

P a t r i c k  M. W e s t fe l fa t  # 2 6 8 2  
James E. H a r t le y  / # 5 7 7 1

P ost O f f i c e  Box 8749 j 
D en ver, C o lorad o  8 0 2 0 1  
3 0 3 - 5 7 5 -8 0 0 0

ATTORNEYS FOR RESPONDENT
LAWYERS TITLE INSURANCE CORPORATION
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CERTIFICATE OF SERVICE

T h is  i s  to  c e r t i f y  t h a t  th e  f o r e g o i n g  was s e r v e d  on 

the p a r t i e s  h e r e in  by hand d e l i v e r i n g  a copy t h e r e o f  on t h i s  

24th day o f  Jan u ary , 1 9 8 0 ,  and a d d r e sse d  as f o l l o w s :

Sandra B. McCray, E sq .
A s s i s t a n t  A t to r n e y  G en eral  
In su ra n c e  C o m m is s io n e r 's  O f f i c e  
201 E ast C o lfa x  Avenue 
D en ver , C o lorad o  80203

G a i l  E. O p p enneer, E sq .  
S u it e  1700
718 S e v e n te e n th  S t r e e t  
D en ver , C o lorad o  80202
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