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IN THE SUPREME COURT 

FOR THE STATE OF COLORADO 

NO.

RICHARD F. GOODWIN, )
)

D e f e n d a n t -P e t it io n e r ,  )
)

vs. )

THE DISTRICT COURT, IN AND FOR ) 
THE TENTH JUDICIAL DISTRICT, STATE ) 
OF COLORADO, and THE HONORABLE ) 
RICHARD CONOUR, S p e c i a l l y  Appointed ) 
as a D i s t r i c t  Judge In and For the ) 
Tenth J u d i c i a l  D i s t r i c t ,  State of  ) 
Colorado, )

)
P la i n t i f f - R e s p o n d e n t .  )

MEMORANDUM IN SUPPORT OF 
PETITION FOR RELIEF IN THE 
NATURE OF MANDAMUS AND PROHIBITION 
PURSUANT TO COLORADO APPELLATE 
RULE 21

COMES NOW the above-named Def endant-Petit ioner,  by and through his 

a t t o r n e y s ,  R. D. Jorgensen, James 11. Frasher, J r .  and Ro11ie R. Rogers, and 

r e s p e c t f u l l y  submits the fo l l o w i n g  memorandum of  law in support of Defendant- 

P e t i t i o n e r ' s  p e t i t i o n  f o r  r e l i e f  in the nature of  mandamus and p r o h ib it i o n .

STATEMENT OF ISSUE

WHETHER THE DEFENDANT'S RIGHT TO DISCOVERY PURSUANT TO RULE 16,

COLORADO RULES OF CRIMINAL PROCEDURE, ENCOMPASSES THE WRITTEN STATEMENT,

TAPE RECORDINGS AND REPORTS REFERRED TO IN DEFENDANT-PETITIONER'S PETITION 

FOR RELIEF IN THE NATURE OF MANDAMUS AND PROHIBITION?

Rule 16(1)( a ) (1) ( I ) requires that the prosecuting attorney disclose 

to defense counsel "the names and addresses of persons whom the prosecuting 

at to rne y  intends to c a ll  as witnesses at the hearing or t r i a l ,  together with 

a r e l e v ant w r i t t e n  o r  recorded statement; . . ." (emphasis added). As indicated 

in the factual m- i t a t i o n  contained in the p e ti t i o n  attached hereto, a l l  of  

the items sough! by the defense herein f a l l  wit hin th is  c l a s s i f i c a t i o n .  The 

w r i t t e n  statement of  Ralph Force, the tape recordings of  Force's conversations 

with defense counsel,  the tape recordings of  the witness Goodman's conversations 

with the D i s t r i c t  A tt o rne y 's  Off ic e  and the Colorado Bureau of  In v e s t i g a t i o n ,  

and the reports of  those two agencies concerning conversations with both Mr.

Force and Mr. Goodman are a l l  wit hin the purview of  the aforementioned ru le .

The Colorado Supreme Court on numerous occasions has quoted from and re fe rre d 

to fa v o r a b ly  the cases of  Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L . Ed.2d



215 and G i l e s  v. Maryland, 386 U.S. 66, 87 S.Ct.  793, 17 L.Ed.2d 737. The case

o f  People v .  Smith , ______Colo. _______, 524 P.2d 607 (1974) contains the

f o l l o w i n g  qu ot at io n from the concurring opinion of  Mr. J u s t ic e  Fortas in G i 1e s :

". . . A  criminal  t r i a l  is  not a game 
in which the State's func tion  is to 
ou tw it  and entrap i t s  q u ar ry .  The 
State's p u r s u i t  is  j u s t i c e ,  not a 
v i c t i m .  I f  i t  has in i t s  e x c l u s i v e  
possession s p e c i f i c ,  concrete evidence 
which is not merely cumulative or  
embelishing and which may exonerate 
the defendant or  be o f  material  impor­
tance to the d e fe n s e - - re g a r d l e s s  of 
whether i t  r e l a t e s  to testimony 
which the State has caused to be given 
at t r i a l - - t h e  State i s  obliged to 
br ing i t  to the a t t e n t i o n  o f  the court  
and the defense. . . . "

The Colorado Supreme Court went on to st ate  that "we are in agreement with the

fo re g o in g  statement." People v.  Smith, supra, at 611. See also People v. Walker,

_____  Colo.  _____ , 504 P.2d 1098 (1973); People v.  Holmes, _____Colo. ______ ,

553 P.2d 786 (1976). In Cheatwood v .  Peo p le, ______C o l o . _____ , 435 P.2d 402

(1968), the Colorado Supreme Court stat ed:

" C l e a r l y ,  i t  i s  the duty  o f  both the 
prosecution and the cour ts to see that 
no known evidence in the possession of  
the People which might tend to prove 
a defendant's innocence is withheld 
from the defense before or  during t r i a l .
( c i t a t i o n s  omitted) Evidence which 
might be helpfu l  to a defendant and 
which i s  suppressed by the p o li c e  or 
the prosecution or  which i s  ignored by 
a t r i a l  co urt  when presented to i t ,  
r e s u l ts  in a denial of  due process of 
law j u s t  as s u r e l y  as would, f o r  example, 
the knowing use of  perjured testimony.
( c i t a t i o n  omitted )."

Two things appear to be beyond question based upon the foregoing 

cases: 1) compliance with Rule 16, Colorado Rules o f  Criminal Procedure, is 

mandatory and there i s  no d i s c r e t i o n  l y i n g  with the t r i a l  court to deny defense 

information or  documents which f a l l  w i t h i n  the purview of  said Rule; 2) that i f  

i t  is  demonstrated that c e r t a i n  evidence in the possession of  the prosecution 

may be e x c ulp a to ry  or  helpfu l  to the defense, said information must be provided.

In the i n s ta n t  case, i t  has been c l e a r l y  demonstrated on the record that the 

w r i t t e n ,  signed statement by Ralph Force is  t o t a l l y  exculp atory  to the Defendant. 

In a d d i t i o n ,  the othe r items requested by the Defendant herein w i l l  be helpful



to the defense. The Colorado Supreme Court, in Smith, supra, at 611, l e f t  no doubt 

that t h i s  determination is a defense fu nction.  The Court stated:

"Moreover, in our v iew the determination of  
usefulness of  evidence in t h i s  context  is  a 
defense fu nc ti o n ,  not a prosecutorial  
function.  In certain  cases even an in-camera 
hearing imposes unfairness on the defense, 
as only  the defense can determine what w i l l  
be material and helpful  to i t s  case. See 
Alderman v. United States,  394 U.S. 165,
89 S.'Ct. 961 , 22 L.Ed.2d 176."

The t r i a l  co ur t' s f i n d in g  in i t s  order denying Defendant's motion 

f o r  d i s c o v e r y  th a t  the defense already has knowledge o f  the contents of  the 

w r i t t e n ,  signed statement of  Ralph Force and of  the tape recordings of  Force's 

co nver sa tio n  w i t h  defense counsel,  overlooks two v e r y  c r i t i c a l  facts presented 

at the hearing on said motion. With regard to the w r it t e n  statement of  Mr.

Force,  counsel f o r  the Defendant have not seen said statement since i t  has been 

signed by Mr. Force.  Th e re fo re ,  counsel i s  unaware of  what changes, i f  any,

Mr. Force may have made in said statement p r i o r  to or  subsequent to his signing 

of  same. The statement was in the e x c l u s i v e  control  of  Mr. Force fo r  an extended 

period o f  time p r i o r  to being given to an i n v e s t i g a t o r  f o r  the D i s t r i c t  Attorney's 

O f f i c e .  With regard to the tape recordings of  Mr. Force's conversations with 

defense counsel,  i t  was c le a r  at the hearing that Mr. Force had the a b i l i t y ,  

during those c o n v e rs a ti o ns ,  to turn the recording on and o f f  and, th er ef or e,  

e d i t  the c o n ver sa tio n at w i l l .  Counsel is  unaware of  what po rti ons of  the 

conversati ons may be recorded and what po rt io ns  Mr. Force may have chosen not 

to record.  In a d d i t io n ,  counsel o b v io u s ly  cannot re ca ll  verbatim the conversa­

tion s which took place.

As to the reports and notes of  i n v e s t i g a t o r s  f o r  the Colorado 

Bureau o f  I n v e s t i g a t i o n  and the D i s t r i c t  Att o rne y's  O ff i c e  concerning conversations 

had with the witnesses in the insta nt  case, the Colorado Supreme Court has 

stated that these matters are subject  to d i s c o v e r y  pursuant to Rule 16. See

Ortega v. P e o p l e , 163 Colo. 358, 426 P.2d 180 (1 967); DeLuzio v. People,______

Colo. _____, 494 P . 2d 589 (1972).

In a ddi tio n to the obvious ne c e ss it y  f o r  defense counsel to have the 

requested m ate r ia l s  f o r  the preparation of  the actual t r i a l  of  th is  case, there 

are two ocher subs tan tial  problems which would be created by the denial to the



defense o f  said m a t e r i a l s .  The f i r s t  of  these problems is  the possible v i o l a t i o n

o f  Defendant's S i x t h  Amendment r i g h t  to due process o f  law and e f f e c t i v e

assistance o f  counsel.  The extent to which the prosecution may i n t e r f e r  with

the f u n c t i o n i n g  o f  defense counsel in i n t e r v i e w i n g  the witnesses appearing

against  the Defendant may become a substantial  issue in t h i s  case. The acts

o f  the D i s t r i c t  A t t o r n e y ,  the Pueblo Police Department, and the Colorado Bureau

o f  I n v e s t i g a t i o n  in  s e c r e t l y  recording defense counsel's conversations with a

key witness in a cr im in a l  prosecution and allow in g said witness to e d i t ,  at

w i l l ,  those c o n v e r s a t io n s  ra is e s the spectre o f  po ssi ble  v i o l a t i o n s  of  the

Defendant's S i x t h  Amendment r i g h t s .  However, a f i n a l  determination by defense

counsel o f  the m e r it s  of  t h i s  contention cannot be made without access to the

in fo rm ation  requested he re in .  The second a d di tio na l  problem that w i l l  be created

by denial  o f  the requested information to the defense i s  that  counsel cannot

p r o p e r l y  or  adeq ua te ly  make a determination as to whether they must become

witnesses in the i n s ta n t  case and, t h e r e f o r e ,  withdraw as counsel f o r  the

Defendant. Canon 5 o f  the Code of  Profes sional  R e s p o n s i b i l i t y  provides that

"A lawyer should e x e r c i s e  independent pro fe ss ion al  judgment on behalf o f  a

c l i e n t . "  D i s c i p l i n a r y  Rule 5-102: Withdraw As Counsel When the Lawyer Becomes

a Witness: p r o v i d e s ,  in p a r t ,  as f o l l o w s :

"(A) I f ,  a f t e r  undertaking employment in 
contemplated or  pending l i t i g a t i o n ,  a 
lawyer  learns or i t  is obvious that he or 
a lawyer in his f i rm  ought to be c a ll e d  
as a witness on behalf o f  his c l i e n t ,  he 
sh all  withdraw from the conduct of  the 
t r i a l  and his f i rm ,  i f  any, shall  not 
continue representation in the t r i a l ,

Ethical  c o n s id e r a t io n  5-9 states as fo l l o w s :

"Occasionally  a lawyer is  c a ll e d  upon to 
decide in a p a r t i c u l a r  case whether he w i l l  
be a witness or  an advocate. I f  a lawyer 
i s  both counsel and w it ne ss ,  he becomes more 
e a s i l y  impeachable f o r  i n t e r e s t  and thus 
may be a less e f f e c t i v e  w itne ss .  Con versely,  
the opposing counsel may be handicapped in 
ch al le n gin g the c r e d i b i l i t y  of  the lawyer 
when the lawyer also appears as an advocate 
in the case. An advocate who becomes a 
witness is in the unseemly and u n e f fe c t iv e  
p o s i t i o n  of  arguing his own c r e d i b i l i t y .
The r o l e s  of  an advocate and o f  a witness 
are in c o n s is t e n t;  the func tion  of  an advo­
cate is  to advance or  argue the cause of  
another,  whi le that of  a witness is  to 
st ate  facts o b j e c t i v e l y . "



In the i n s t a n t  case, i t  is  im po ss ib le,  w itho ut  access to the information 

requested h e r e i n ,  f o r  defense counsel to i n t e l l i g e n t l y  determine whether they 

must appear as witnesses in the Defendant's case to t e s t i f y  to the f a l s i t y  

of  accusations made by Mr. Force concerning witness tampering.

In summary, the information requested by the defense herein i s :

1) d i s c o v e ra b l e  w i t h i n  the mandatory d i c t a t e s  o f  Rule 16(1)(A)( 1) ( I ), Colorado 

Rules of  Criminal  Procedure; 2) the items requested have been demonstrated to 

be or  may be e x c u l p a t o r y  in nature and helpful  to the defense; 3) the items 

requested are necessary  f o r  defense counsel to adequately determine the merits 

of  p o s s i b l e  a l l e g a t i o n s  o f  v i o l a t i o n s  o f  the Defendant's Sixth Amendment r i g h t  

to e f f e c t i v e  assi st an ce  o f  counsel;  4) the items requested are necessary f o r  

a proper de te rm inati on by defense counsel o f  whether i t  w i l l  be necessary fo r  

them to appear as witnesses in beha lf  of  the Defendant at t r i a l  of th is  matter.

Res^TTDtful l y  submitted,

A t t o r n e y  foV (Defendant-Petitione; 
620 Thatcher Building 
Pueblo, Colorado 
544-7986/

s  r V -
JAMES H. FRASHER, JR^; 12236 
A tt o r n e y  f o r  Defen dant-Pe tit ion er 
620 Thatcher Building 
Pueblo, Colorado 81003 
544-7986

ROLL IE R. ROGERS
A tt o r n e y  f o r  Defendant-Petit ioner
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