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FiLED IN THE
SUFREME CODURT
OF THE STATE OF COLORADO

e : S APr20 382
Soo | SUPREME COURT ':EEEEanZ .
IR STATE OF COLORADO k@%m.
' MAX HENRY CHAVEZ, 828A2)O4

Petitioner, : PETITION FOR WRIT
IN THE NATURE OF |
PROHIBITION PURSUANT
TO ARTICLE VI §3

OF THE COLORADO"
CONSTITUTION AND
RULE 21 OF THE
COLORADO APPELLATE
RULES

i Vs,
DISTRICT COURT for the 17th
Judicial District, Honorable

DOROTHY BINDER, one of the Judges
Thereof :

S e N e N e s N N

Respondents.

<

'COMESlNOW the petitioner, by and through his
-:attOrneys bRAHAM & GRAHAM, and respectfully moves this
_'Honérable Court for a Writ in the nature of prohibition,

.;.alleglng as follows: :
:wift ; o lhe DlStPlCt Court Honobable'Dorbthy A
:'Biﬁder bfés;dlng, has granted thé peﬁition of the
,f.bispriQt Attorney of Adams County for Leave to File a
}Dfrécﬁ'lnformétion, brought pursuant to Rule 7 (c) QfA
u;-phe-Rules of.Criminal:Prbcedure, after the charges
">Hégainst'pétitioner wére aismisséd by:the County Couft :
-without the holding of a prellmlnary hearing.*
ﬂif? f 2. No appeal was taken by the District Attorney
f:from thé order of the County Court dismissing the _ .,7.”
- charges. Inétead, the District Attqrney sought leavé:_6i>

- to file a Rule 7(c) direct information, basing such

.
-«

ffrgqUest on the allegation that "A preliminary hearing =

B ) 3

. *¥Pursuant to Rule 5(a)(u)(I),-ﬁhe so-called 36 day - e
rule, on Counsel's motion. ' ’ :



ey

was heid in the County Cqurt Cf Adams County, pursuant.
j_'to Rule'S(c), Colo. kK. Crim. P. aﬁd the abbve—named
iiaCCUSed person was dischafged:, See attached Exhibiﬁ
AL (Petition For Leave ‘To Eile Direct Infoﬁmation,

~attached hereto as Exhibit 1).

3. In faot} no Rule-5 prelimindry hearing

was held at all, the Court having dismissed without

,ﬂhplding'such'hearing because the District Attorney had

not issued subpoenas for the hearing and was unable to

>prooeed. (Affidavit of Bruce A. Levin, sworn to March

© 17, 1982, part of Exhibit 1).

4, The preliminary hearing had been set, for

‘the third time, on March 2, 1982. At the previous date

for'the hearing, February 5, 1982, the prbsecution Was

'grénted a continuance because they had failed to

phoduce.Qhé:defendant petitioner, then incarcerated in
the Canon City penitentiary. Prior thereto, a

preliminary hearing had been scheduled for December N,

1981, and éontinued,Onva.waiver,of'the 30-day rule.
i Petitioner was arrested on October 29, 1981, and first
 ”brdught before the Adams County Court on November 2,

" 1981,

5.. While charges dismissed by the County ., .

' Court following a preliminary hearing may be hrought on’

a direct information in the District Court, pursuant to

Lt A . . *



TT———

iRule 5_(@)(“)(v), there is no fule permitting the
'filihg of a direct informétion in the Distﬁict Court
:whenicharges are dismissed'witﬁout the holding .of a
‘preliminary hearing.
6. Thus, the Districf Court is.proceeding in
Q*CGSS of its jurisdiction by granting the prosecution's .
petition for filing a direct ihformation._
‘ | 7. Further, the action of the District Court
was in abuse of its discretion.in.granting leave to
:file a direct’ information in the circumstances herein,
’ﬁhereby pe?mitting the prosecution to circumvent the
“constitutional anq statutory requirements for a .speedy ?:
trial. L | -
f'.  .~ 8. There i% no plaih; speedy br adequaté
‘ ;W;remedy for said improper action of the district cour?4 o
;fother théq the instanﬁ petitioh; the damage and prejudice
to’petitionerﬁbannoﬁ be cured by an appeal. Therefore
;ﬁhé original'jurisdiction_of this Court should be
,  exefciséd to grant petitioner relief, pursuant to
C.A.R. 21 and Article VI §3 of the Colorado Constitutign -
:t ‘ WHEREFORE, petitioner prays the Court for a
?Wriﬁ in the nature of prohibition, requiring the
"District Court to deny leave to the Adams County‘

‘District Attorney to file a direct information .in the
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fmatterqu MaxiHenry Chavez, and for such further relief

'as saems Jjust.

E I N

DATED: _Denver, Colorado -
3 ‘april 19, 1982 -

'
.
A Sl VO S Y

e ~ Respectfully submitted,
e B o GRAHAM and GRAHAM®

i

e - David &raham
¢ g Attorney for Petitioner - s K
¥ ' 3115 Tejon Steeet . : R T
s . Dénwer, Colorado 80211 ' CE

: h ‘; u58-859u ’

L ‘ - Atty. Reg: No;]11287 f

'7;'; Parﬁies To‘Diétrict Cburt.Action_ : - ';,_u; |  . Tt
,J’Q Max- Henry Chavez ' : :
'.7 - Colorado 3tate Penitentiary at Canon Clby

- Canon Clty, Colorado -~ Co :; .

"Paul Q Beacom, District Attorney
.- 450 S. 4th Avenue
._Brlghton, Colorado 80601
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- e IN THE DISTRICT COURT IN AND FOR THE COUNTY OF ADAMS
— P STATE OF COLORADO X o

ot A "
RN .
. PR

PHEE PROPLED OF THE STATE 01 COLORADO

VS. Criminal Action

MAX LENRY CHAVEZ No. 81F 1384

ALK/ MAXWELL HENRY CHAVEZ e

FOR LL T 70 )
DIRECT INI, MATTOV

ﬁendant(s).

i . oy

PAUL Q. BEACOM, District Attorney in and for the Seventrerith
Judicial District, County of Adams, State of Colbrado, hereby" '
‘.requsts leave of court to file a difcct‘iﬁformation in th¢ -- L

Distiiﬁt Court against the abov£~;gmed defendunt(S), anid iﬁ

.support of this request shows unto the Court:

. No complaint was filed aga1nst the accused person(s) in
the county court pursuant to Rule 5, Colo. R. Crim. D.

_ XXX A preliminary hearing was held in the County CourL of Adams
County, pursuant to Rule 5 (c¢), Colo. R. Crim. P., and the above-
named accused person({s) was discharged. {(See attached Exhibit A)

____ The complaint upon which a prnllmmnary hearing was held in .
The county court, and the other records in the case have not, heen
delivered to the clerk of the vroper trial court. :

The District Attorney requests that a warrant issue, and

recommends that bail be set in the sum of § 3 R .

PAUL (). BEACOM, Wlstrlct ALtorney

%w//%” -

Dpnuty

IT IS HEREBY ORDERED (1) that leave is granted the District

Attorney to file a direcct information aqatnst the defendant(s) ,
above. named; (2) that a warrant issuc for the arrest of Lhe above

named dofehdant(" ;‘and LHLL

A}

Bail is hmrrby set in the sum of $.

Done this _day of - | s ALDLXS -

RY THE COURT: ' 3 - .

Judqn

Fehihtte 1



.DISTRICT COURT, (OUNTY OF ADAMS STATE OF COLORADO

Crlmlnal Actlon No.

APFIDAVIT, EXHIBIT A | | o o
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THE PEOPLE OF THE STATE

~'OF COLORADO, Plaintiff o L
. VS. |
i,

MAX HENRY CHAVEZ ' ) Defendant. : : e
A/K/A MAXWELL HENRY CHAVEZ ‘ T ;

A M e S iy BB Mt S g v e B B o PO S Vet i At Smh whrs R Pt e ASe A B4 M et W e e i S Sk (. A A B G e o S s i et o St Bt e Py 000 Pact ety et B G e e . o

‘A Preliminary Hearing was set in this matter for Marc¢h 12,
1982, 'at 1:30 p.m., in Division IV of the Adams County Court. ./
Due to a clerical error the People did not issue subpoenas for
this hearing and were thus unable to proceed. The defendant's

MoLLon to Dismiss was granted by Judge Ensor. R PR

o ,

f.:.“ o o | Respectfully submit) ed,

/M2 //<ﬂo%h4 _
“Bruce A. Lé&vin F10245 ‘
Deputy District Attorney .

I

[

B SUBSCRIBED AND SWORN to before me this é;ﬂﬁf day of .
: '*225k2ewﬂé , A.D., 1982. | B

:}” Y( 3 Voo ' L ; | . .
3'\ ﬁUH\\M o - C . ¢4é{A¢2é2é04(i/

N N . ' _ S | /Notary Phbllc

MyCmmm%mnammsAmH% 1984 g

450 S. Ath Ave.

" Brighton, Colorado ‘80601.

. 659-7720
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