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IN THE
U  •S U P R E M E  C O U R T  fj- Tqc 

S T A T E  OF C O L O R A D O  D C
No- 2 7 Q 4 4

A, B, C , D , E, F, G, a n d  H , 
P e t i t i o n e r s ,  

v s .

T H E  D I S T R I C T  C O U R T  OF T H E  
S E C O N D  J U D I C I A L  D I S T R I C T  
a n d  T H E  H O N O R A B L E  L E O N A R D  P L A N K ,  J u d g e  t h e r e o f ,

R e s p o n d e n t s .

) O R I G I N A L  P R O C E E D I N G  ) S E E K I N G _ E X T R A O R D I N A R Y  
) R E L I E F  IN TH E N A T U R E  ) OF  P R O H I B I T I O N  
)
)
)
)
)

C O M E  N O W  P e t i t i o n e r s ,  A, B, C, D, E, F, G, and 
H, by a n d  t h r o u g h  t h e i r  a t t o r n e y ,  Jo n L. H o l m ,  o f  H o l m ,  
W i l l i s  & D i l l ,  P r o f e s s i o n a l  C o r p o r a t i o n ,  and do h e r e b y  
a n d  r e s p e c t f u l l y  m a k e  a p p l i c a t i o n  to t h is  H o n o r a b l e  
C o u r t  p u r s u a n t  to C o l o r a d o  A p p e l l a t e  R u l e  21 for an 
e x t r a o r d i n a r y  w r i t  in t h e  n a t u r e  of  p r o h i b i t i o n  d i r e c t i n g  
the R e s p o n d e n t s  to r e s c i n d  t h e i r  o r d e r  r e q u i r i n g  the 
P e t i t i o n e r s  to a p p e a r  b e f o r e  the G r a n d  J u r y  of the 
S e c o n d  J u d i c i a l  D i s t r i c t ,  C i t y  a n d  C o u n t y  of  D e n v e r ,
S t a t e  of C o l o r a d o ,  to t e s t i f y  a n d  to p r o d u c e  c e r t a i n  
e v i d e n c e .

A N D  AS G R O U N D S  A N D  IN S U P P O R T  OF T H I S  A P P L I C A T I O N  
f o r  a W r i t  of P r o h i b i t i o n ,  th e P e t i t i o n e r s  s t a t e  a n d 
a 1 1 e g e  as f o i l o w s :

1. T h e  H o n o r a b l e  L e o n a r d  P l a n k ,  J u d g e  of 
t h e  D i s t r i c t  C o u r t ,  S e c o n d  J u d i c i a l  D i s t r i c t ,  is the 
P r e s i d i n g  J u d g e  of the 1975  S t a t u t o r y  G r a n d  J u r y ,  S e c o n d  
J u d i c i a l  D i s t r i c t ,  C i t y  a n d  C o u n t y  of  D e n v e r ,  C o l o r a d o .

2. On D e c e m b e r  10, 19 75 ,  J u d g e  P l a n k  s i g n e d  
a n d  e n t e r e d  an O r d e r  c o n t a i n i n g  the p e r t i n e n t  f a ct s , 
f i n d i n g s  of t h e  C o u r t ,  and o r d e r s  of the C o u r t  r e l a t i n g
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to t h i s  m a t t e r .  (S uc h  o r d e r s  ar e a t t a c h e d  h e r e t o  as 
E x h i b i t  "A". )

3. T h e  d o c u m e n t s  w h i c h  J u d g e  P l a n k  o r d e r e d  
to be p r o d u c e d  to th e G r a n d  J u r y  by P e t i t i o n e r s  are 
a t t a c h e d  h e r e t o  in a s e a l e d  e n v e l o p e  a n d  are d e n o m i n a t e d  
as E x h i b i t s  B-l t h r o u g h  B-25 .

W H E R E F O R E :
4. P e t i t i o n e r s  p r a y  t h is  H o n o r a b l e  C o u r t  

to i s s u e  an E x t r a o r d i n a r y  W r i t  in t h e  N a t u r e  of P r o 
h i b i t i o n  d i r e c t i n g  the D i s t r i c t  C o u r t ,  in and f o r  the 
C i t y  a n d  C o u n t y  of D e n v e r  a n d  t h e  H o n o r a b l e  L e o n a r d  
P l a n k ,  J u d g e  t h e r e o f ,  to r e s c i n d  its o r d e r  d e n y i n g  the 
M o t i o n s  to Q u a s h  f i l e d  by P e t i t i o n e r s '  c o u n s e l  and to 
v a c a t e  the O r d e r  r e q u i r i n g  P e t i t i o n e r s  to a p p e a r ,  
t e s t i f y ,  a n d  p r o d u c e  t h e  a b o v e - s t a t e d  e v i d e n c e  to the 
G r a n d  J u r y  o f  th e S e c o n d  J u d i c i a l  D i s t r i c t ,  S t a t e  of 
C o l o r a d o ,  o r  for w h a t e v e r  o t h e r  r e l i e f  t h i s  H o n o r a b l e  
C o u r t  d e e m s  j u s t  a n d  r e a s o n a b l e .

A N D  AS G R O U N D S  T H E R E F O R E :
5. All P e t i t i o n e r s  h a v e  b e e n  i d e n t i f i e d  as 

p o t e n t i a l  s u s p e c t s  by the D i s t r i c t  A t t o r n e y .  As t h e y  
a r e  p o t e n t i a l  s u s p e c t s ,  to r e q u i r e  t h e m  to a p p e a r  b e f o r e  
t h e  G r a n d  J u r y ,  t e s t i f y ,  a n d  p r o d u c e  e v i d e n c e  w o u l d  be 
in d i r e c t  c o n t r a v e n t i o n  of  t h e i r  c o n s t i t u t i o n a l  F i f t h  
A m e n d m e n t  r i g h t s .

In t h e  c a s e  of  P e o p l e  v. S c h n e i d e r , 292 P . 2d 
982 (C o l o .-1 956) , c o u n t y  c o m m i s s i o n e r s  w e r e  p o t e n t i a l  
s u s p e c t s  b e f o r e  th e G r a n d  J u r y  in r e g a r d  to a l l e g a t i o n s  
of m a l f e a s a n c e  in o f f i c e .  T h e  c o m m i s s i o n e r s  w e r e  
s e r v e d  w i t h  S u b p o e n a s  D u c e s  T e c u m  r e q u i r i n g  t h e m  to 
a p p e a r  a n d  p r o d u c e  c e r t a i n  r e c o r d s  f r o m  t h e  C o u n t y  
C o m m i s s i o n e r ' s  O f f i c e .  T h i s  C o u r t  s p e c i f i c a l l y  dis-
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a p p r o v e s  s u c h  c o n d u c t ,
" C o u r t s  h a ve  be en  an d e v e r  s h o u l d  be z e a l o u s  to p r e s e r v e  th e c o n s t i t u t i o n a l  g u a r a n t e e s  of t h is  p r o v i s i o n  a g a i n s t  s e l f - i n c r i m i n a t i o n .  It s h o u l d  be r e s p e c t e d  r a t i o n a l l y ,  no t b l i n d l y  w o r s h i p e d ,  a n d  e a c h  m u s t  be c o n s i d e r e d  on its m e r i t s .  
In S t a t e  v. F a u l k n e r , 175 Mo. 546 at p. 61 1,  75 S.W. 116, it wa s s a i d :  'It is i n t o l e r a b l e  t h a t  on e w h o s e  c o n d u c t  is 
b e i n g  i n v e s t i g a t e d  f o r  t h e  p u r p o s e  of f i x i n g  on h i m  a c r i m i n a l  c h a r g e ,  s h o u l d ,  in v i e w  of  o u r  c o n s t i t u t i o n a l  m a n d a t e ,  be s u m m o n e d  to t e s t i f y  a g a i n s t  h i m s e l f  
a n d  f u r n i s h  e v i d e n c e  u p o n  w h i c h  he m a y be i n d i c t e d .  It is p l a i n  v i o l a t i o n  bo th  of  t h e  l e t t e r  and s p i r i t  of o u r  o r g a n i c  l a w . 1"

A B A  S t a n d a r d s  fo r C r i m i n a l  J u s t i c e , The
P r o s e c u t i o n  F u n c t i o n  and t h e  D e f e n s e  F u n c t i o n ,  3.6, 
Q u a l i t y  a n d  S c o p e  of E v i d e n c e  B e f o r e  G r a n d  J u r y ,  s t a t e s :

" T h e  p r o s e c u t o r  s h o u l d  no t c o m p e l  th e a p p e a r a n c e  of a w i t n e s s  w h o s e  a c t i v i 
t i es  are t h e  s u b j e c t  of  the i n q u i r y  if th e w i t n e s s  s t a t e s  in a d v a n c e  t h a t  if c a l l e d  he will e x e r c i s e  his c o n s t i t u t i o n a l  p r i v i l e g e  no t to t e s t i f y . "

" T h e  G r a n d  J u r y  e x i s t s  as p a r t  of o u r  j u r i s 
p r u d e n c e ,  n o t  o n l y  as a s w o r d  so t h a t  t h o s e  w h o  are 
s u s p e c t  of w r o n g d o i n g  m a y  be p r o p e r l y  b r o u g h t  to t r i a l ,  
but a l s o  as a s h i e l d  to p r o t e c t  t h e  p e o p l e  f r o m  a r b i 
t r a r y  p r o s e c u t i o n . "  S t a t e  v. Si b i l i a , 212 A. 2d 869 
( N . J . - 1 9 6 5 ) . '

In a n o t h e r  c a s e ,  this  H o n o r a b l e  C o u r t  s t a t e d ,  
" . . . w h e r e  . . . th e i n v e s t i g a t i o n  b e f o r e  th e G r a n d  
J u r y  is a p r o c e e d i n g  a g a i n s t  h i m  . . . the D e f e n d a n t ' s  
c o n s t i t u t i o n a l  r i g h t  is v i o l a t e d  if he be s u b p o e n a e d  
b e f o r e  the G r a n d  J u r y ,  sworn a n d  q u e s t i o n e d  . . ." P e o p l e  
v. C l i f f o r d ,  98  P . 2 d  272 ( C o l o - 1 9 4 0 ) .

6. T h e  m a t e r i a l s  o r d e r e d  p r o d u c e d  by J u d g e  
P l a n k  can be d i v i d e d  i n to  f o u r  g e n e r a l  c a t e g o r i e s :
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1. L e t t e r s  and m e m o r a n d a  f r o m  the 
P e t i t i o n e r s '  c o u n s e l  to them, or f r om  P e t i t i o n e r s  to t h e i r  
c o u n s e l .  (See E x h i b i t s  B- 3,  4,5, 6, 7 , an d 10.)

2. R e p o r t s  f r o m  a d j u s t o r s  to c l a i m s  
m a n a g e r s .  (See E x h i b i t s  B - 8,  9, a n d  11.)

• 3. R e p o r t s  f r o m  F a c t u a l  S e r v i c e s  toP e t i t i o n e r s .  (See E x h i b i t s  B - 1 2 ,13, 14, 15, 16, 17, 18, 19, 20, a n d  21.)
4. C h e c k s  to F a c t u a l  S e r v i c e s  f r o m  

P e t i t i o n e r s  a n d  a c k n o w l e d g m e n t s  a n d  b i l l i n g s  f r o m  F a c t u a l  S e r v i c e s  
to P e t i t i o n e r s .  (See E x h i b i t s  B-l ,2, 22, 23, 24, a n d  25.)

7. C l e a r l y  the l e t t e r s  b e t w e e n  a t t o r n e y  a n d  
c l i e n t  a r e  s q u a r e l y  w i t h i n  the a t t o r n e y - c l i e n t  p r i v i l e g e  
a n d  s h o u l d  be p r o t e c t e d .  F u r t h e r ,  the f a ct  t h a t  the 
c l i e n t  is a c o r p o r a t i o n  d o es  not d e s t r o y  t h a t  p r i v i l e g e .

In t h e  M a t t e r  of G r a n d  J u r y  P r o c e e d i n g s ,
F r a n k  J. D u f f y  v. U n i t e d  S t a t e s  of A m e r i c a, 4 7 3  F. 2d 
8 4 0  ( C o u r t  of  A p p e a l s ,  8th C i r c u i t ,  1973 ) ,  "T he  f a c t  
t h a t  th e c l i e n t  is a c o r p o r a t i o n  in no w a y  a f f e c t s  th e 
c l a i m  of  an a t t o r n e y  to his w o r k  p r o d u c t  p r i v i l e g e . "

" T he  C o u r t  c o n c l u d e s  t h a t  th e a t t o r n e y  w a s  
no t o n l y  e n t i t l e d ,  but p r o b a b l y  r e q u i r e d ,  to w i t h h o l d  
a n s w e r s  to a G r a n d  J u r y ' s  q u e s t i o n s . "

"It is t o o  o f t e n  o v e r l o o k e d  t h a t  t h e  l a w y e r  
a n d  t h e  la w o f f i c e r  a r e  i n d i s p e n d a b l e  p a r t s  of  o u r  a d 
m i n i s t r a t i o n  of  j u s t i c e .  Th e w e l f a r e  an d t o n e  of the 
legal p r o f e s s i o n  is t h e r e f o r e  of  p r i m e  c o n s e q u e n c e  to 
s o c i e t y ,  w h i c h  w o u l d  feel the c o n s e q u e n c e s  of a p r a c t i c e  
i m p a i r i n g  t h e  l a w y e r ' s  e f f e c t i v e  r e p r e s e n t a t i o n  of his 
c l i e n t . "

S y l q a b  Stee l a n d  W i r e  C o r p o r a t i o n  vs. I m o c o -
G a t e w a y  C o r p o r a t i o n , 62 Fed. R u l e s  D e c i s i o n s ,  4 5 4  (Dist.
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Ct. of II . -1 974) ,
"The c o n f i d e n t i a l i t y  o f  the d o c u m e n t s  in 

q u e s t i o n  is a p p a r e n t  f r o m  th e f a ce  o f  s u c h  d o c u m e n t s .
All r e c i p i e n t s  of  t h e  d o c u m e n t s  in q u e s t i o n  w e r e  a c t i n g  
in t h e i r  c a p a c i t y  as e i t h e r  a t t o r n e y  for th e D e f e n d a n t  
or e m p l o y e e s  of the D e f e n d a n t  w h e r e  t h e y  had p r i m a r y  
r e s p o n s i b i l i t y  f o r  d e a l i n g  w i t h  th e D e f e n d a n t s  p a t e n t  
i n f r i n g e m e n t  p r o b l e m s .  It is well s e t t l e d  t h a t  the 
d i s s e m i n a t i o n  o f  a c o m m u n i c a t i o n  b e t w e e n  th e c o r p o r a 
t i o n ' s  l a w y e r  a n d  an e m p l o y e e  of  t h a t  c o r p o r a t i o n  to 
t h o s e  e m p l o y e e s  d i r e c t l y  c o n c e r n e d  w i t h  s u c h  m a t t e r s  
d o e s  not w a i v e  t h e  a t t o r n e y - c l i e n t  p r i v i l e g e . "

8. T h e  g r o u p  o f  d o c u m e n t s  o r d e r e d  p r o d u c e d ,  
i d e n t i f i e d  p r e v i o u s l y  as b e i n g  r e p o r t s  of  F a c t u a l  
S e r v i c e s  to t h e  i n s u r a n c e  c o m p a n y , a n d  i n t e r n a l  m e m o r a n d a  
f r o m  a d j u s t o r s  to c l a i m s  m a n a g e r s  m u s t  a l s o  fall w i t h i n  
t h e  a t t o r n e y - c l i e n t  p r i v i l e g e .  B e l l m a n  v. D i s t r i c t  
C o u r t , 531 P. 2d 63 2 (Co 1 o .-1 975) .

In th e B e l l m a n  c a s e ,  t h i s  C o u r t  h e l d  t h a t ,
" T he  D a i r y l a n d  c o n t r a c t  r e q u i r e s  the c o m p a n y  to d e f e n d  the p e t i t i o n e r  in ci vi l s u i t s  s u c h  as w e r e  f i l e d  a g a i n s t  . h i m  s h o r t l y  a f t e r  t h e  a c c i d e n t .  P u r s u a n t  to t h i s  p r o v i s i o n ,  D a i r y l a n d  r e 
t a i n e d  a local la w f i r m  to r e p r e s e n t  p e t i t i o n e r  in t h e s e  civil m a t t e r s .S i n c e  c o n t r o l  of  p e t i t i o n e r ' s  d e f e n s e  
r e s t e d  e n t i r e l y  w i t h  D a i r y l a n d  and c o u n s e l  r e t a i n e d  by t h e m ,  we h o l d  
t h a t  t h e  i n s u r a n c e  i n v e s t i g a t o r  w h o t o o k  th e p e t i t i o n e r ' s  s t a t e m e n t  w a s ,  
in e f f e c t ,  an a g e n t  of  th e a t t o r n e y s  fo r t h e  p u r p o s e  of  a c q u i r i n g  an d t r a n s 
m i t t i n g  t h is  i n f o r m a t i o n  to th em . As s u c h ,  th e c o m m u n i c a t i o n  f a l l s  w i t h i n  
the a t t o r n e y - c l i e n t  r e l a t i o n s h i p  an d is t h e r e f o r e  p r i v i l e g e d .
T h e  o b v i o u s  p u r p o s e  of the r e p o r t s  and m e m o 

r a n d a  r e l a t i n g  to F a ct u a l  S e r v i c e s  f a l l s  s q u a r e  w i t h i n  
t h e  d o c t r i n e  of  B e l l m a n , a n d  o t h e r  j u r i s d i c t i o n s  h a ve
a d o p t e d  s i m i l a r  s t a n d s .  S t a t e  v. K o c i o l e k ,  129 A. 2d
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417 (N. J. 1 9 5 6 ) ,
" B e c a u s e  it is o f t e n  n e c e s s a r y  for c l i e n t s  to c o m m u n i c a t e  w i t h  t h e i r  
a t t o r n e y s  w i t h  th e a s s i s t a n c e  or t h r o u g h  the a g e n c y  of o t h e r s ,  as 
well as by t h e i r  own p e r s o n a l  a c t i o n ,  the p r i v i l e g e  e x t e n d s  to 
a c o m m u n i c a t i o n  p r e p a r e d  by an a g e n t  or  e m p l o y e e ,  w h e t h e r  it is t r a n s m i t t e d  d i r e c t l y  to th e a t t o r n e y  
by t h e  c l i e n t  or his a g e n t  or e m p l o y e e .  * * * W h e r e  a d o c u m e n t  is p r e p a r e d  
by an a g e n t  or e m p l o y e e  by d i r e c t i o n  of  the e m p l o y e r  for t h e  p u r p o s e  of 
o b t a i n i n g  the a d v i c e  of  th e a t t o r n e y  or  fo r use in p r o s p e c t i v e  or 
p e n d i n g  l i t i g a t i o n ,  s u c h  d o c u m e n t  is in e f f e c t  a c o m m u n i c a t i o n  b e t w e e n  a t t o r n e y  a n d  c l i e n t .  Th e c l i e n t  is 
e n t i t l e d  to the s a m e  p r i v i l e g e  w i t h  r e s p e c t  to s u c h  a c o m m u n i c a t i o n  as 
o n e  p r e p a r e d  by h i m s e l f .  T h e  a g e n t  or  e m p l o y e e  as well  as th e a t t o r n e y  
is p r o h i b i t e d  f r o m  t e s t i f y i n g  w i t h  r e s p e c t  t h e r e t o  w i t h o u t  t h e  c l i e n t ' s  
c o n s e n t . "  (See  a l s o  B r a k h a q e  v. G r a f f ,  206 N.W. 2d 45 (N e b . - 7 973).

"A c o m m u n i c a t i o n  t h e n  by an y f o r m  of a g e n c y  e m p l o y e d  or 
set in m o t i o n  by the c l i e n t  is w i t h i n  th e p r i v i l e g e , "
Sa n F r a n c i s c o  v. S u p e r i o r  C o u r t , 231 P. 2d 26 ( C a l . - 1 9 5 1 ) ,
U. S. v. S c h m i d t , 36 0 F. Su pp .  339 (D .C . - P e n n .-1 973 )

S c o u r t e s  v. F r e d  W. A l b r e c h t  G r o c e r y  C o m p a n y , 15 
FR D 55 ( O h i o - 1 9 5 3 ) ,  " L i k e w i s e  the i m p r e s s i o n s ,  o b s e r v a 
t i o n s  a n d  o p i n i o n s  of  a p e r s o n  h i r e d  by h i m  a n d  a c t i n g  
u n d e r  hi s s u p e r v i s i o n  and d i r e c t i o n  in the i n v e s t i g a t i o n  
of  a c a s e  a n d  its p r e p a r a t i o n  fo r trial a r e  p a r t  of his 
w o r k  p r o d u c t . "

Th e i n v o c a t i o n  of  p r i v i l e g e  is no t a f f e c t e d  
by w h e t h e r  or no t t h e r e  is p e n d i n g  l i t i g a t i o n  or p r o s 
p e c t i v e  l i t i g a t i o n .

A m e r i c a n  O p t i c a l  C o r p o r a t i o n  v. M e d t r o n i c ,
In c. , 56 FRD 4 2 6  (1 972), "If the p r o s p e c t  o f  l i t i g a t i o n  
is i d e n t i f i a b l e  b e c a u s e  of  s p e c i f i c  c l a i m s  t h a t  h a v e
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a l r e a d y  a r i s e n ,  the fact th at ,  at th e time the d o c u m e n t  
is p r e p a r e d ,  l i t i g a t i o n  is still a c o n t i n g e n c y  has not 
b e e n  h e l d  to r e n d e r  t h e 1 p r i v i l e g e  i n a p p l i c a b l e . "

9. T h e  r e p o r t s ,  l e t t e r s ,  an d m e m o r a n d a  
l i s t e d  h e r e i n  a r e  a l s o  p r o t e c t e d  by the d o c t r i n e  of 
t h e  w o r k  p r o d u c t  of an a t t o r n e y .  In t h e M a t t e r  o f 
G r a n d  J u r y  P r o c e e d i n g s ,  F r a n k  J . D u f f y ,  s u p r a .

"It is c l e a r ,  f o r  e x a m p l e ,  t h a t  a 
b r o a d  r a n g e  of c o m m o n  law p r i v i l e g e s  a p p l i e s  to G r a n d  J u r y  w i t 
n e s s e s .  W h i l e  a G r a n d  J u r y  w i t n e s s  is not a l l o w e d  to i n t e r p o s e  o b j e c t i o n s  to q u e s t i o n s  on the g r o u n d s  of s t r i c t  
e v i d e n t i a r y  r u l e s ,  i n s u r i n g  r e l e v a n c e  fo r p r o b i t y ,  he m a y  be a b l e  to a v o i d  a n s w e r i n g  by i n v o k i n g  a p p l i c a b l e  c o m m o n  law o r  s t a t u t o r y  p r i v i l e g e s .
A r e f u s a l  to a n s w e r  is j u s t i f i e d  w h e r e  the i n f o r m a t i o n  s o u g h t  is p r o 
t e c t e d  f r o m  d i s c l o s u r e  by th e h u s b a n d -  w i f e  p r i v i l e g e ,  t h e  a t t o r n e y - c l i e n t  
p r i v i l e g e ,  t h e  p h y s i c i a n - p a t i e n t  p r i v i 
le ge , o r  o t h e r  s i m i l a r  r o l e s  g u a r d i n g  a g a i n s t  r e v e l a t i o n  or p r o t e c t i v e  r e 
l a t i o n s h i p s .
It is a p p a r e n t  t h a t  t h e  w o r k  p r o d u c t  d o c t r i n e  is f i r m l y  e s t a b l i s h e d  as a 
c o m m o n  law p r i v i l e g e .  As s u ch  B r a n z b e r g , s u p r a  an d o t h e r  c a s e s  call for its a p p l i c a t i o n  in G r a n d  J u r y  p r o c e e d i n g s .
T h e r e  is an e s p e c i a l l y  s t r o n g  t e n d e n c y  
t o w a r d  t h e  p r o t e c t i o n  of m a t e r i a l s  t h a t  a r e  w o r k  p r o d u c t s  o f  an a t t o r n e y  in c r i m 
inal c a s e s . "
T h i s  d o c t r i n e  w a s  u p h e l d  in P e o p l e  v. D i s t r i c t  

C o u r t ,  In a n d  F o r  th e C o u n t y  o f  L a r i m e r , 531 P. 2d 626 
( C o l o . - 1 9 7 5 ) .

10. T h e  o n l y  m a n n e r  in w h i c h  t h e  a t t o r n e y -  
c l i e n t  p r i v i l e g e  an d the a t t o r n e y  w o r k  p r o d u c t  p r i v i l e g e  
is d e s t r o y e d  is by m a k i n g  a p r i m a  f a c i e  s h o w i n g  of 
e v i d e n c e  o f  c r i m i n a l i t y .  P e o p l e  v. D i s t r i c t  C o u r t ,  In 
a n d  F o r  the C o u n t y  o f  L a r i m e r , supr a .  S c h a f f e r  v. B e l o w ,
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2 7 8  F. 2d 61 9 (C.A. 3 r d - 1 9 6 0 ) .  N o w e l l  v. S u p e r i o r  C o u r t , 
36 Cal. Rptr. 21 ( 1 9 6 3 ) ,  U.S. v . Bob, 106 F. 2d 37, (C.A. 
2 d - 1 9 3 9 ) ,  C l a r k  v. U. S . , 28 9 U.S. 177 L a w y e r s  Ed. 993.

No p r i m a  f a c i e  s h o w i n g  h a v i n g  b e e n  m a d e  by the 
D i s t r i c t  A t t o r n e y ,  the p r i v i l e g e  s h o u l d  n o t  be d e e m e d  
d e s t r o y e d  a n d  the e v i d e n c e  s h o u l d  not be s u b m i t t e d  to 
th e G r a n d  J u r y .  T h e  m a t t e r  w a s  t i m e l y  r a i s e d  an d a r g u e d  
to the C o u r t .  N i t t i  v. U. S ., 336 F. 2d 5 7 6  ( 1 0 t h  Cir.
C. A . - 1 9 6 4 ) .

11. In a n y  e v e n t ,  it is i m p r o p e r  f o r  the 
D i s t r i c t  A t t o r n e y  to u s e  a G r a n d  J u r y  S u b p o e n a  D u c e s  
T e c u m  in s u c h  a m a n n e r  as has b e e n  d o n e  h e r e ,  w h i c h  
e f f e c t i v e l y  a b r o g a t e s  t h e  P e t i t i o n e r s '  F o u r t h  A m e n d 
m e n t  p r o t e c t i o n s .  U.S. v. R i c h a r d s o n , 4 6 9  F. 2d 349 
( 1 0 t h  C . C . A . - 1 9 7 2 )  U.S. v. M i d w e s t  B u s i n e s s  F o r m s , 4 7 4 
F. 2d 722 (8th  C .C .A . - 19 7 3 ) .

R E S P E C T F U L L Y  S U B M I T T E D  th is  1 0 t h  da y of 
D e c e m b e r ,  1975.

1 3 85  S o u t h  C o l o r a d o  B o u l e v a r d  
S u i t e  700 W e s t  D e n v e r ,  CO 8 0 2 2 2  
7 5 6 - 3 6 6 4



IN THE SUPREME COURT
FOR THE STATE OF COLORADO 

No.

IN RE 1975 STATUTORY )
GRAND JURY ) O R D E R

) '

THIS MATTER coining on for numerous hearings, the
petitioners, A through II, appearing through their attorney,
Jon Holm of Holm, Willis and Dill, Respondent District Attorney
for the Second Judicial District, through his duly authorized
Deputy, and Invervenor Attorney, Q, through his attorney,
Paul D. Cooper of Yegge, Hall and Evans, and the court being
fully advised, finds and orders as follows:

1. Petitioners A through H, insurance companies and
their employees doing business in the State of Colorado were
duly served with Grand Jury Subpoenas Duces Tecum in November,
1975. All of the Subpoenas Duces Tecum to petitioners required
production of: .

All of the following for the period of November 
1, 1972, to date, in which the Colorado offices 
or agents of [petitioner named or petitioner's 
insurance company employer named] are or have 
been in any way involved:
1. Original and copies of all correspondence, 

communications (including notations, memo
randa summaries or recordings thereof) 
between [petitioner] its agents and employees 
and Factual Service Bureau, Inc. (herein
after "Factual") and its agents and employees.

2. All cancelled checks of [petitioner] pay
able to Factual.

3. All billings and invoices of Factual to 
[petitioner].

4. Originals and copies of all medical infor
mation and records (including summaries 
thereof) transmitted to [petitioner] by 
Factual.



5. All orders from or on behalf of [petitioner] 
to Factual for medical information or 
investiejation.

6. All microfilm copies of the below, if
the originals or copies are not available 
in documentary form.

7. Complete file on Claim No. 
corning the claim of __ tl con-

Numerous "complete files" were subpoenaed from each petitioner. 
The claims involved cases not yet referred to counsel, V7ork- 
man's Compensation cases, cases in suit pending trial, cases 
after trial pending appeal, and cases tried once and awaiting 
re-trial. In addition, closed files on settled cases were 
subpoenaed, involving claimants represented by counsel.

2. Lawyer Q is a member of the Denver law firm 
which has represented petitioners A, B, C, D, E and F and has 
been retained as counsel for those petitioners in excess of 
twenty years. Lawyer Q was served with a Grand Jury Subpoena 
in November of 1975.

3. Petitioners G and H had retained other counsel 
during the entire periods covered by the subpoenaed material. 
Their attorneys have not yet been subpoenaed.

4. None of the subpoenas attempt to exclude privileged 
communications between petitioners and their counsel or the work 
product of counsel.

5. The Deputy District A ised counsel
for petitioners and intervenor that  ̂__ and intervenor
were suspects of the investigation by the Grand Jury and would 
be advised of their rights when they appeared. The Deputy 
District Attorneys advised the presiding judge of the Grand Jury 
that the prosecution claimed that the attorney and clients may 
have been jointly conspiring to obtain medical information by 
criminal means.

6. ' Petitioners filed Motions to Quash their Subpoenas. 
A hearing was held before the presiding judge of the Grand Jury,

E X H I B I T  A



this Court, as the presiding judge of the 1975 Statutory Grand 
Jury, on November 21, 1975. Counsel for intervener wets permitted

V 'to appear as his client had an interest in the hearing.
7. At this hearing, it was held:

A. No Fifth Amendment privilege protected 
petitioner suspects from producing corporate records under their 
care, custody and control.

B. I recognized the existence of an attorney- 
client privilege as to confidential communications and v;ork 
product of counsel and find that the subpoenas required pro
duction of documents of this type.

C. Petitioners and intervenor requested the
court to require the prosecution to make a prima facie showing 
from sources independent of the subpoenaed documents that the 
attorney-client privilege as to said documents was lost or 
dissolved because they related to alleged criminal activity 
being perpetrated by the attorney and client. • • .

D. Production of all subpoenaed documents for 
the court's in camera inspection and later ruling, without 
requiring any showing of independent evidence of the alleged 
criminal acts by the attorney and clients.

8. On November 25, 1975, the subpoenaed documents 
were delivered for this in camera, ex parte inspection.

9. On December 3, 1975, counsel for the parties 
hereto were advised that I had reviewed the files and was 
ordering production of portions thereof. The documents ordered 
produced consist of twenty-five documents which have been 
copied and are sealed and are submitted to the Supreme Court 
for its inspection.

10. In turning over these documents, the court rules
that even though the documents would be subject to the attorney, «
client privilege protecting confidential communications and
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to-. .<■

work product, the privilege was dissolved and because in this 
court's opinion, these twenty-five exhibits contain evidence 
that petitioners and int.erveno.r ordered Factual's investigation 
of claims which they were jointly defending.

A. These twenty-five exhibits were the duly 
subpoenaed documents relevant to the scope of the Grand Jury 
investigation as 1 understand it.

13. All other subpoenaed documents were either 
unrelated to Factual Service Bureau, Inc. or were protected 
by the attorney-client privilege and did not contain any evi
dence of possible misconduct by petitioners and their counsel 
in obtaining medical records from Factual.

11. The documents ordered turned over to the Grand 
Jury were given to counsel for intervenor for copying on 
December 5, 1975. The documents fall into the following 
categories:

A. Invoices and billings from Factual to
petitioners for services rendered and their checks or drafts 
in payment thereof. I find these documents subject only to 
the Fifth Amendment arguments, which are denied. They are not 
work product or confidential communications. •

B. Printed forms and completed printed forms for
ordering Factual's investigative services and advertising bro
chures from Factual. These are subject to the same findings 
and order as the documents in A above. .

C. The reports from Factual for which the charges 
above were incurred. These reports contained summaries of 
investigations by Factual and some reports included summaries
of hospital and physician medical information about the claimant's 
physical oendition and history. They are attorney's work 
product prepared for defense of cases, but are ordered produced.

D. Memoranda from petitioners' adjustors to
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petitioners about these claims. These are subject to the same
ruling as the documents in C above. The production of these 
documents is ordered because they contain evidence of knowledge

and they arc evidence of possession of the reports from Factual.
E. Correspondence between petitioners and their 

counsel, including intervenor, containing any reference to 
utilization of Factual’s services. These are records of 
confidential communications within the attorney-client privilege. 
They are ordered produced for the same reason stated above re
garding work product materials in D.

12. On each and every document ordered produced,
Factual had been utilized in connection with investigation.or 
defense of pending or prospective litigation against petitioners' 
insured. Petitioners' contracts of insurance with their insureds 
required petitioners to defend any suit against the insured 
seeking damages on account of the claims covered by the subpoenaed 
documents even if the allegations of such suit were false, fraudu
lent or groundless. .

So ordered this 10th day or December, 1975.
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