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S T AT EM EN T o f  f a c t s  

3 J ARY CF THE A R G U M E N T

i n t r o d u c t i o n

A R GU ME NT

I. SILT IS NOT »’PR OP E R T Y "  WH IC H IS SUBJEC T 
TJ A P P R O P R I A T I O N  UNDER C O L O R A D O  LAW.
THERF IS NO C O N S T I T U T I O N A L  RIG HT  TO 
DA MA GE S FOR R E D U C T I O N  IN THE SILT 
CO NT EN T OF WATER.

II. THERE IS NO C O M M O N  LAW RI GH T TO DAMAGES 
FOR R E D U C T I O N  IN THE SILT C O N T E N T  OF 
WATER DUE TO A CHANGE IN THE V E L O CI TY  
OF THE STR E AM  3 Y A JUNIOR A P P R O P R I A T I O N .

A. Tho d o c t r i n e  of m a x i m u m  u t i l i z a 
tion p r o t e c t s  jun i or  ap p r o p r  i ators 
wheth er for r e s e r v o i r  a p p r o p r i a t i o n s  
or dire ct flow ap p r o p r  i at ions ! from 
li ab i l i t y  for injuries whi ch  result 
solely as a result of the c h an ge  in 
v e l o ci ty  of the stream .

3. The d o c t r i n e  of m a x i m u m  u l i t i z a -  
tion p r o t e c t s  a junior ap pr opr  i ator 
from li ab i l i t y  for wa ter  losses whi ch 
result sol e ly  b e c a u s e  the senior 
appropr i ator has r e li ed  upon an i n e f f i 
cient means of t r a n s p o r t a i t o n .

III. THE ONLY o ASIS FOR P L A I N T I F F S '  R E C O V E R Y  
IS s t a t u t o r y .

A. A pro p er  i n t e r p r e t a t i o n  of C.R»S. 
1973» 3 7 - 0 0 - 1 2 0  e x e m p t s  reservoir 
a p p r o p r i a t o r s  from l i a b i l i t y  for c h an ge s 
in the qu a ! i t y  of wa t e r  due to d e c r ea se  
in the v e l o c i t y  of the stream.

3. I n t e r p r e t i n g  37 -8 0- 12 0( 3)  to 
re qu ir e u p s t r e a m  r e s e r v o i r s  to pay d a m 
ages for im pro vin g the qu al ity  of the 
water se ri o u s l y  impairs the ability 
of the pub l ic  to en jo y the recrea tio na l 
f a c i l i t i e s  p r ov id ed  by these re se rvo irs .
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IN THE

SU P R E M E  COURT 

OF THE

STATE OF C O L O R A D O

A -5 CATTLE COM P AN Y»

° 1 3 i nt i f f s »

v .

P t cj 1 » )

)
)
)
)
)

t h e  u n i t e d  s t a t e s  o f  A m e r i c a , )
)

De fe nd an t.  )

AMIC US BRIEF 
BY THE

STATE OF C O L O R A D O

C E R T I F I C A T I O N  OF Q U E S T I O N  
TO THE C O L O R A D O  SUPREM E COU RT  

FROM THE U N IT ED  ST ATE S COU RT  OF C L A I M S  
R E H E A R I N G

¿IAI£M£NT_QF_F AC.IS

The facts in this ca se are set forth in the c o u r t ’s 

opinio n. They e s t a b l i s h  that the s u b s t i t u t i o n  of clear 

water from P u eb lo  R e s e r v o i r  for natural 1 y-s i 1 ty water from 

tne A r k a ns as  River has i n cr ea se d s e e p a g e  losses in plain 

tiffs' di tc h and when a p p l i e d  to land for irrigation, the

clear water does not spread as far as silty water. This 

much was s t i p u l a t e d  to by the p a r t i e s ,  a l t h o u g h  the extent 

of pl ai nt i f f s '  injury is v i g o r o u s l y  cont es ted .

£UMMARY_QF_THE_ARGUMENI

P l a i n t i f f s  have s u f f er ed  an injury by reas on of the 

s u b s t i tu ti on  of cl ea r water from P u e b l o  Re se r v o i r  for 

natural 1 y - s i 1 ty water from the A r k a n s a s  River. However, 

silt is not " p r o p e r t y "  wh ic h is su b j e c t  to a p p r o p r i a t i o n



u n d e r  C o l o r a d o  law. Therefore* t h e r e  is no c o n s t i t u t i o n a l  

r i ^ n t  to da mag es for red uc t io n in the silt c o n t e n t  of water 

t h e y  r e c e i v e  under their a p p r o p r i a t i o n .  The only p o s s ib le  

b a s i s  for l i a b i l i t y  is under the c o m m o n  law or the st at ute s 

of Co lo r a j o .

Under the c o m m o n  law th er e is no right to da ma ge s for 

r e d u c t i o n  in the silt co nt en t due to a cha ng e in v e l o c i t y  

of the stre am by a junior a p p r o p r i a t o r * whether the junior 

a p p r o p r i a t i o n  is for st or age  or d i r e c t  use. Fur t he r,  under 

tn e c o m m o n  law ther e is no right to damage s wh i c h  result 

w n e n  a senior a p p r o p r i a t o r  relies up on an in ef fic ie nt  means 

of t r a n s p o r t a t i o n .  The only basis for l i ab il it y in this 

c a s e  is st at uto ry*  but C.R.S. 1973* 37-80 -12 0(3 ) does not 

ap ply  to s u o s t i t u t e d  water wh ic h is improved in qualit y.

le!IS.Q2ULIIQM

The court should c o n s i d e r  the e x t e n s i v e  
impact this d e c i si on  may have on C o l o r a d o  
water pro jec ts.

If memory is co r r e c t  counsel for p l a i n t i f f s  indicated 

at oral a r g u m e n t  that the impact of th e court's de ci si on  

w o u l d  be limited to the A r ka ns as  R i v e r .  The State has done

an informal surv ey of water pr oj e c t s *  pr es en tl y e x i s t i n g  or 

c o n t e m p l a t e d ,  whe re d o w n s t r e a m  a g r i cu lt ur al  irri ga tor s could 

p o t e n t i a l l y  make si m i l a r  cl ai ms . Th e s e  pr oj ec ts  include:

Na rro ws  Pro j ec t*  C h a t f i e l d  Re s e r v o i r *  Dal l as  Creek 

’’ reject* San Miguel Projec t* D o l o r e s  Project* John Martin 

R e s e r v o i r *  T r in id ad  Re s e r v o i r *  J u ni pe r Project, Ya mc ola  

P r o j e c t *  and bear Creek R e s e r v o i r .

The State b e l i e v e s  this ca se sho u ld  be d e c i d e d  with a 

p r o p e r  c o n s i d e r a t i o n  of its pot ential impact, and that the 

c o u r t  sh oul d not be under a m i s t a k e n  impression that this 

ca se will be li mi te d to one r e se rv oi r in the state. This 

case c o u l o  s e r i o u s l y  affect further water d e v e l o p m e n t  p r o j ec ts

- 2 -



i n t h e  s t a t e

Tne State does not wish to imply that the s i tu at io n 

in each case is identical to the m a tt er  at issue but only 

tiidt the r e l a t i o n s h i p  of d o w n s t r e a m  ditch es to an o n st re am  

r e s e r v o i r  is si mil ar and that the p o s s i b i l i t y  of a similar 

c l a i m  exists» The State can ind i ca te  to the co u r t  that q u e s 

tio ns  ab ou t the o p e r a t i o n  of r e c r e a t i o n  fe at ur es  of the 

John M a rt in  and T r i n i d a d  R e s e r v o i r s  have been rai s ed  and 

t h r e a t e n  the use of tho se p r o j e c t s  for public re cr ea ti on  

use.

In add it i on , the State is c o n c e r n e d  about the impact 

of this d e c i s i o n  on its water qual ity laws. The court's 

o p i n i o n  appear s to hold that an a p p r o p r  i ator has a vested 

ripnt to the h i s t or ic  c o n d i t i o n s  w h i c h  ex i s t e d  on the stre am 

at one time of his a p p r o p r i a t i o n ,  wh et her  th os e c o n d i t i o n s  

n a t j r a l l y  o c c u r r e d  or we re m a n - i n d u c e d .  The pot en tia l result 

is that an irrigator could cl ai m da ma ge s if c o n s t i t u e n t s  

a a d e d  to the str e am  by an u p s t r e a m  a p p r o p r i a t i o n  we re removed 

p u r s u a n t  to tne s t a t e ' s  water q u a l i t y  laws. For example, 

an ag ri c u l t u r a l  ap p r o p r  i ator mig ht c l a i m  da ma ge s for removal 

of silt added by u p s t r e a m  a p p r o p r i a t o r s  or the removal of 

a m m o n i a  added by a m u n i c i p a l i t y .  B o th  of these can be b e n e 

ficial to the use of water by an ag ri cu lt ur al  irrigator and 

he co uld  suffer injury if th ese  m a t e r i a l s  were re mo ve d from 

tne water. This d e c i s i o n  co ul d p o t e n t i a l l y  c r e a t e  a right 

to d a m a g e s  every time the qu a l i t y  of state w a te rs  is improved 

p u r s u a n t  to the s t a t e ' s  water qual ity laws.

- 3 -



A B R U M E  NI 

I .

SILT IS NOT " P R G P E P T Y "  WH IC H IS SU 3 J E C T  
TO A P P R O P R I A T I O N  UND ER  C O L O R A D O  LAW.
THERE IS NO C O N S T I T U T I O N A L  RIGH T TO 
D A M A G E S  c OR R E D U C T I O N  IN THE SILT C O N 
TENT OF WATER«

Sure!/ J u s t i c e  Gro ves  is c o r r e c t  when he says that 

^n - Color ado C o n s t i t u t i o n ,  Art« XV It se ct ion  5 , rr. ekes water 

not silt* and not silt and water - the p r o p e r t y  whi ch  is 

su b j e c t  to a p p r o p r i a t i o n .  (Dissent, p. 5). A wat er  right

is a u s u f r u c t a r y  r i 3ht; its va l u e  c o n s i s t s  not so much in 

tne water itself, as it does in the uses to w h i c h  tne a p p r o 

p r i a t i o n  can be put. The p r o p e r t y  is not the c o r p u s  of the 

wa te r itself, but the right to use a ce rt ai n ra te of flow 

of water. While th e r e  may be l i a b i l i t y  for in te rf e r i n g  

wi th the qu ali ty o f water a p o r o p r i a t e d  by a s e ni or  appro pr i ator 

w n i c h  m a t e r i a l l y  af fec ts its use, it is not b e c a u s e  tne 

s e ni or  u p p r o p r i a t o r  has a " p r o p e r t y "  interest in a specif ic 

q u a n t i t y  of a p a r t i c u l a r  c o n s t i t u e n t  in water, s u ch  as silt, 

but b e c a u s e  the c o m m o n  law or the s t a t ut es  of C o l o r a d o  p r o 

vi de an action for i n t e r f e r e n c e  with the q u al it y of water 

in tne stream as it ex i s t e d  at the time of a p p r o p r i a t i o n .

Thus, one must look to the c o m m n  law or the s t at ut es  of 

C o l o r a d o  to d e t e r m i n e  wn ic h i n t e r f e r e n c e s  with the quality 

of wa t e r  are a c t i o n a b l e .

I I .

THERE IS NO C O M M O N  LAW RIGHT TO DA MA GE S 
FOR R E D U C T I O N  IN THE SILT C O NT EN T OF 
WATER DUE TO A C H AN GE  IN THE V E L O C I T Y  
OF THE STREAM 3Y A JUNIOR A P P R O P R I A 
TION.

The crucial issue raised by this case is not whether 

p l a i n t i f f s  have s u f f e r e d  an injury, but wheth er that injury 

is a c t i o n a b l e  und er C o l o r a d o  law. The State c o n t e n d s  that 

the re  is no c o m m o n - l a w  lia bi l it y for such an injury; the

- 4 -



o n l y  p o s s i b l e  basis for l i a b i l i t y  in this ca se is sta tu tor y» 

C . R . S .  1973» 3 7 - 8 0 - 1 2 0 ( 3 ) .

A. T ne d o c t r i n e  of m a x i m u m  u t i l i z a 
tion p r o t e c t s  ju nio r a p p r o p r i a t o r s  
wh e t h e r  for r e s e r v o i r  a p p r o p r i a t i o n s ,  
or d i re ct  flow 3 p p r o p r i a t i o n s , from 
l i a b i l i t y  for injuries which result 
sol e ly  as a resu lt of the cha ng e in 
v e l o c i t y  of the strea m.

There are a num ber  of i n st an ce s in the law wher e s o m e 

one s u f f e r s  a real, m o n e t a r y  injury, yet that injury is not 

a c t i o n a b l e  b e c a u s e  the a c t i v i t y  wh ic h cau s ed  the injury is 

p r o t e c t e d  by some p u b l i c  p o li cy  wn i c h  o u t w e i g h s  any injury 

s u f f e r  eu oy the p l a i n t i f f .  For ex am ple , a ho us e is blown 

up to st op a fire, a b u i l d i n g  d u r i n g  c o n s t r u c t i o n  is de st r o y e d  

in a s i t u a t i o n  where the d e s t r u c t i o n  was not for s ee ab le , a 

d e v e l o p e r  p u r c h a s e s  p r o p e r t y  on a fl oo d pl ai n w h i c h  is re zo ned  

to p r o h i b i t  b u il di ng . All of t h e s e  inflict real, m o n e t a r y  

i n j u r i e s  on tne p r o p e r t y  owner which le ss ens  the value of 

his O w n e r s h i p  rights, yet tney are not a c t i o n a b l e  be c a u s e  

of o v e r r i d i n g  p u bl ic  po li cy.  E x a m p l e s  of l e g i s l a t i v e  

r e s t r i c t i o n s  on the use of p r o p e r t y  by zoni ng are c o m m o n p l a c e  

today; yet, when the se laws were first t e st ed  in the courts, 

th } ca ses  were b r o u g h t  by p r o p e r t y  owners wno c o m p l a i n e d  of 

real, m o n e t a r y  in jur ies  to the ir  p r o p e r t y  and their e x p e c t a t i o n s  

a b o u t  tne use of their p r op er ty , injuries for wh i c h  they 

d e m a n o e d  damages. The cour ts r e c o g n i z e d  that the interests 

of the p u bl ic  in c e r t a i n  si t u a t i o n s  must o v e r r i d e  the inter

es ts of the p r o p e r t y  owner and that injuries do not in every 

i n s t a n c e  requi re p a y m e n t  of dan-ages. Indeed, the courts 

impose l i a b i l i t y  ba se d on publ ic policy, not on the mere 

fact o c injury.

N o r , has such a c c o m m o d a t i o n  to pub!ic pol i cy  been 

r e q u i r e d  only p u r s u a n t  to acts of the leg is l at ur e.  Courts 

nave e s t a b l i s h e d  d o c t r i n e s  under wh i c h  the injury to the

- 5 -



Or-ner of p r i v a t e  p r o p er ty  mu st be w e i g h e d  a g a i n s t  the public 

in te r e s t .  I m p o r t a n t  e x a m p l e s  of th es e have been m e n t i o n e d  

out include a ho us e blown up to st op a fire» the l i m i ta ti on  

on n e g l i g e n c e  l i a o i l i t y  to f or s e e a b l e  injuries; and» more 

r e l e v a n t  to tnis case» the p r i n c i p l e  d i s c u s s e d  by the court 

t n a t  seni or a p p r o p r i a t o r s  of w3ter from a s t re am  cannot s u c 

c e s s f u l l y  a l le ge  injury as the res ul t of d i v e r s i o n s  by junior 

a p p r o p r i a t o r s  w h i c h  r e du ce  the water v e l o c i t y  and cau se  the 

si lt c o n c e n t r a t i o n  to de cr e a s e .  Op i n i o n  at r. 1 ** n . 4 .

Th is resu lt is not u e c a u s e  such injury is not real» or not 

m a c e r i s i ;  no» su ch injury is not a c t i o n a b l e  b e c a u s e  to al lo w 

ic " w o u l d  entail v i o l a t i o n  of the p r i n c i p l e  of m a x i m u m  u t i l 

iz a t i o n  of our sca r ce  water r e s o u r c e s . "  This is a critical 

issu e in this case: wh et her  this p r i n c i p l e  of m a x i m u m  u t i l 

iz at io n of water also ap p l i e s  to o n s t r e a m  s t o r a g e  by a junior 

a p p r o p r i a t o r  who reduce s the v e l o c i t y  of the s t r e a m  and 

t h e r e b y  causes the silt c o n c e n t r a t i o n  to d e c r e a s e .  In both 

the case of the dire ct flow a p p r o p r i a t o r  and the o n - s t r e a m  

s t o r a j o a p pr op ri at or » the d o w n s t r e a m  senior a p D r o p r i a t o r  

may suffer an injur y / 1 /.

S t or aj e re s e r v o i r s  are an a b s o l u t e  n e c e s s i t y  in this 

st at e to m a x i m i z e  the be ne fi ci al  use of water. The only 

way .must flood wat e rs  can be saved is t h ro ug h the c o n s t r u c 

tion of storage fa c i l i t i e s  to p r e s e r v e  water at ce rt ain  

s e a s o n s  of the year for use at other seasons. There are 

two me ans  of c o n s t r u c t i o n  of such st or ag e reser voi rs:  one 

is the c o n s t r u c t i o n  of a res er v oi r at a d i s t a n c e  from the 

st rea m»  and d i v e r s i o n  of water into the res er voi r by means 

of d i t c n e s  or otner device s; the other is to ere ct  a dam 

and use the bed of the s t re am  to store and p r e s e r v e  water.

Tne v a l i d i t y  of o n - s t r e a m  r e s e r v o i r s  as a means for st or age  

of fl o o d  waters has been establ isned by this court and by 

s t at ut e.  kà£ÌII]S£_£Quoiy_Eeser yair _£.omEaQX-yi--S2 ele * 8 

Co l o .  614, 9 Pac. 794» 795-6 (1886); C.R.S. 1973» 37- 87 -10 1.
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C l e a r l y »  storage r e s e r v o i r s  m a x i m i z e  the be ne fi ci al  use of 

our "s car ce  water r e s o u r c e s . "

Yet this c o u r t  a p p a r e n t l y  d i s t i n g u i s h e s  b e t w e e n  o n - s t r e a m  

s t o r a g e  appr opr  i ator s and d i r e c t  flow appro pr  i ator s as to 

w n e t n e r  tney are l i ab le  to d o w n s t r e a m  senior a o p r o p r i a t o r s  

for re du ci ng  the silt c o n t e n t  of the water. In f o o t n o t e  q 

of its opinio n the co ur t says that "wh e th er  junior ap pr opr  i ators 

c a u s e  a net increase or d e c r e a s e  in silt c o n c e n t r a t i o n ,  

s e n i o r  a p p r o p r i a t o r s  c a nn ot  s u c c e s s f u l l y  all e ge  injury in 

s e e n  a situation, since to do so wou ld  entail v i o l a t i o n  of 

tine p r i n c i p l e  of m a x i m u m  u t i l i z a t i o n  of our s c a r c e  water 

r e s o u r c e s . "  A c c o r d i n g  to this foo tn o te , a p p a r e n t l y  a junior 

a p p r o p r  iator who c o n s t r u c t s  a re se r v o i r  o f f - s t r e a m  and e f f e c 

t u a t e s  the ai ve rs ion  th r o u g h  a di tc h wh ic h c a u s e s  a reducti on 

in the velocity of the s t re am  and a d e c r e a s e  in the silt 

c o n c e n t r a t i o n  is not liab le to a s e ni or  d o w n s t r e a m  ap p r o p r  i ator 

who suffers injury thereby, even t h o u g h  that injury is p r e 

c i s e l y  the s a in -a as that in fl ic te d on the p l a i n t i f f s / 2 /.

This d i s t i n c t i o n  De t w e e n  o n - s t r e a m  re se rv oi r appro pr  i ators

end d ir ec t- f 1 ow a p p r o p r ¡ a t o r s  is not s u p p o r t e d by an yth in g

in the cour t's op i n i o n / 3 / • There i s no logical reason to

favor one over the other in terms of their 1 i ab i1 i ty to down

s t r e a m  senior ap p r o p r  i ators. ''oth m a x i m i z e  the use of water; 

bo th are ca pa bl e of infl icting the same injury on d o w n st re am  

se ni or  a p p r o p r i a t o r s  . The r e as on  for e x e m p t i n g  d i r e c t - f l o w  

junior a p p r o p r i e t o r s  from l i a b i l i t y  to d o w n s t r e a m  seniors 

for re du ct io ns  in silt c o n t e n t  is "to do so would entail 

v i o l a t i o n  of the p r i n c i p l e  of m a x i m u m  u t i l i z a t i o n  of our 

s c ar ce  water r e s o u r c e s . "  Yet, ther e can be no qu es ti on  

that st or ag e r e s e r v o i r s  by p r e s e r v i n g  flood wate rs that 

wo ul d o t h e r w i s e  be was t ed  m a x i m i z e  the u t i l i z a t i o n  of the 

water re sou r ce s of the state. R e s e r v o i r s  and dir e ct  flow 

a p p r o p r i a t i o n s  can n ot  be d i s t i n g u i s h e d  by the m a t e r i a l i t y  

of the injury they cau se to d o w n s t r e a m  a p p r o p r i a t o r s • There
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is no e v i d e n c e  bef ore  the court that re se rv oi rs by their 

v e ry  n a t u r e  caus e greate r injury to d o w n s t r e a m  senior 

3 K C r o p r i a t o r s  by r e du ct io n in tne v e l o c i t y  of the stream 

th an d i r e c t  flow a p p r o p r i e t o r s *  Whethe r a res er voi r causes 

3 d e c r e a s e  or increase in the silt co nt en t of the water may 

d e p e n d  on a number of factors* including the p l a c e m e n t  of 

tne o u t l e t  and the len gth  of time the water is stored.

H a v i n g  e m b r a c e d  the p r i n c i p l e  of m a x i m u m  u t i l i z a t i o n  

of «a ter  as the p u b l i c  policy of this state wh ic h out we i gh s 

the injury to senior a p p r o o r i a t o r s * this court can n ot  in a 

r e a s o n e d *  p r i n c i p l e o  way d i s t i n g u i s h  b e tw ee n d i re ct  flow 

e p p r o p r i a t o r s  and res er v oi r st or age  a p p r o p r i a t o r s . The com- 

m.anuing d o c t r i n e  of m a x i m u m  u t i l i z a t i o n  e n c o m p a s s e s  all j u n 

ior a p o r o p r i a t i o n s  for beneficial uses. The co u r t  under 

this p r i n c i p l e  cannot exe m pt  one beneficial use but not 

a n o t h e r .

The State r e q u es ts  that the court r e c o n s i d e r  its d e c i 

sion and r e co gn iz e that even thou gh p l a i n t i f f s  h a v e  suffer ed 

an injury* that it is not a c t i o n a b l e  under the c o m m o n  law 

of S o l o r a u o .  And whi le the pl ai n t i f f s *  h i s t o r i c  use of the 

wa te r is aff ec t ed * it is worth n o t i n g  that the suan£j_£y of 

the p l a i n t i f f s *  water rights is not impaired* nor is the 

m a r k e t  va lu e of the se rights n e c e s s a r i l y  d i m i n i s h e d ;  since 

the wa ter  which p l a i n t i f f s  now re ce ive  is clean* and thus 

more s u i t a b l e  for oth er uses* the mark et value of those 

wate r ri gh ts  may in fact be increased.

C a s e s  cited by p l a i n t i f f s  wh ic h hold that junior 

a p p r o p r i a t o r s  are lia b le  for a d d i t i o n  of po l l u t a n t s  or other 

m a t e r i a l s  to the water which re nd ers  the water unfit for 

tne p u r p o s e  of the s e n i o r ’s a p p r o p r i a t i o n  are inapposite.

Tne p r i n c i p l e  of m a x i m u m  u t i l i z a t i o n  pr ot ect s tho se ch an ges  

in water qu a l i t y  wh ic h are due to red uc t io n in the v e l o ci ty  

of the s t re am  whi ch n e c e s s a r i l y  result from further a p p r o p r i 

ation by ju nio rs.  It does not affect* nor should it* ch an ges
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in »¡atar qu a l i t y  whi ch result from the us.£ made of the water» 

i.e.» a d d i t i o n s  of p o l l u t a n t s  to the stream.

3. The d o c t r i n e  of m a x i m u m  u t i l i z a 
tion p r o t e c t s  a jjnior appro pr  i ator 
from l i a b i l i t y  for wat er  losses whi ch  
result sole ly b e c a u s e  the senior 
a p p r o p r i a t o r  has rel i ed  upon an ine f fi 
cient mea ns of t r a n s p o r t a t i o n .

An ad di tio nal  reas on why the p l a i n t i f f s  do not have 

an a c t i o n  under the c o m m o n  law of C o l o r a d o  for their injuries 

w n i c h  are due to losses from se e p a g e  in their dit ch  is that 

an a p p r o p r  i ator is not e n t i t l e d  to rely upon an inefficient 

me an s of t r a n s p o r t a t i o n .

Over the years C o l o r a d o  has e x p e r i e n c e d  a t r e m e n d o u s

p o p u l a t i o n  -growth wn i c h  has plac ed great d e m a n d  on the now

s c a r c e  water re so u r c e s  of the state. Tne s u r f a c e  flow of

the A r k a n s a s  River is o v e r a p p r o p r  i ated ana has been for

years. E.£llhaUSL_Y_?£Qp2l » » 167 Colo. 321» 325 » 447 P.2d
\

966» 983 (1968). St o r a g e  re s e r v o i r s  are a b s o l u t e l y  essential 

to s t o r e  and pr es er ve  the flood wat e rs  of the Arkans as River 

so chat they .nay be put to oe ne fi ci al  use. This case pr es en ts  

the issue of wh eth er an ap pr op r i ator is e n t i t l e d  to insist 

that water qu ali ty of a str e am  not be improved Oy storage 

in an u p s t r e a m  re se r v o i r  so that he can c o n t i n u e  an hi st ori c 

meth od of t r a n s p o r t a t i o n  of d i v e r t e d  water b e c a u s e  the method 

of t r a n s p o r t a t i o n  be c o m e s  less e f f i c i e n t  when the water q u a l 

ity i i improved.

In L 2 I 2 r a^o_S.iO r j_n^£_Y ±_ Bg n de r » 148 Colo. 458» 366

0 .2d 522 (1961)» this court a d o p t e d  the p r i n c i p l e  of e f f i 

cien t and r e a s o n a b l e  me an s of di ve rs io n:

Appropr i ator s whQ_r e l x _ y 2 on_ i ne  f f icj.en t 
ID£2 ns._2 £_diY£llS.i2 Q t t h e r ef or e»  will 
not be p e r m i t t e d  to inhibit the c o n 
st it uti ona l right to a p p r o p r i a t e  the 
u n a p p r o p r  i ated w a te rs  of our natural 
streams.

O p i n i o n  at p. 13 (em phasis added.
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In its earl ier bri ef the Sta te  a r gu ed  that under this 

p r i n c i p l e »  whi cn is ba se d on the ca se of £ c h o £ d g _ y . _ T w i n  

£^ lI ^-Lànii_^n;a_Waler_£.omcàn^, 224 U.S. 107 (1911)» pl a i n t i f f s  

w e r e  nor en tit led  to insist on m a i n t a i n i n g  the water qu al it y 

of the stre ar to f a c i l i t a t e  t r a n s p o r t a t i o n  of their water 

t h r o u g h  an ine ffi ci en t»  lea ky dit ch . The court d i s t i n g u i s h e d  

th is c a se  from on its facts» ¡.e.» that in Sc.hod^g

tne ap p r o p r i a t o r  sou g ht  to c o m m a n d  the entire flow of the 

river to e f f e c t u a t e  a d i v e r s i o n  of water. Op i n i o n  at p.

13. The court then s t at es  that tnis case can be decided by 

the pr in c i p l e  that an a p p r o p r i a t o r  is e n ti tl ed  to the q u a n 

tity of water under his de c r e e d  rights in its natural quality 

as it ex is ted  at the time of a p p r o p r i a t i o n .  Id. at p. 13-14. 

Ine scòte submits thac the c o u r t ’s d e ci si on  on this issue 

does not provi de a p r i n c i p l e d  basis for d i s t i n g u i s h i n g  this 

c a se  from I c h Q d d S • If an a p p r o p r i a t o r  is e n t i t l e d  to the 

q u a n t i t y  of water in its natural qu a l i t y  as it e x i s t e d  at 

che time of a p p r o p r i a t i o n »  tnen the a p p r o p r i a t o r  in St h Q ^ H s  

s n o u l d  nave been able to rely on the same p r i n c i p l e  to demand 

tne same quantity of water n e c e s s a r y  to e f f e c t u a t e  his d i v e r 

sion as at the ti me of his a p p r o p r i a t i o n .

an the other hand» if appr opr  i ators c a n n o t  alle ge 

i n j j r y for water losses wh ic h res u lt  from an ineff ici ent  

means of di ve rs io n»  then any injury to the p l a i n t i f f s  should 

not be a c t i o n a b l e  whi ch is the result of an ineff ici ent  

means of t r a n s p o r t a t i o n ,  The fact that one case involves a 

means of d i v e r s i o n  ana this one involves a means of t r a n s 

p o r t a t i o n  does not p r o v i d e  a basis for d i s t i n g u i s h i n g  them.

Tne p r i n c i p l e  u n d e r l y i n g  ¿£.h£>;ide is that a senior a p p r o p ri at or  

cannot u n r e a s o n a b l y  inhibit the right to a p p r o p r i a t e  u n a p p r o 

p r i a t e d  water. This p r i n c i p l e  a p p l i e s  eq ua lly  wh et her  exc e ss  

water is d e m a n d e d  at the poi nt of di ve r s i o n  or in the ditch. 

The state r e s p e c t f u l l y  su bmi ts  that these two ca se s cannot 

be d i s t i n g u i s h e d  by r e f e r e n c e  to the pr in c i p l e  on which the
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co u r t  rests its de ci s i o n .  The c o m m o n  law of C o l o r a d o  sho u ld  

not p e r m i t  a p p r o p r i 3 t o r s  who rely on i n ef fi ci en t means of 

d i v e r s i o n »  or t r a n s p o r t a t i o n »  to a l l e g e  injury when a junior 

a p p r o p r i a t i o n  makes the s e n i o r ' s  m e t h o d  of d i v e r s i o n  or 

t r a n s p o r t a t i o n *  in ef fi ci en t.

III.

THE 3NLY BAS IS FOR PL AI NTI FF S'  R E C O V E R Y  
IS ST A T U T O R Y .

As p l a i n t i f f s  ha ve no comrnon-law right to damages in

tn is case* the on ly p o s s i b l e  basis of li ab i l i t y  is stat utory.

C . R. S.  19 7 3* 37 -8 0 - 1 2 0 ( 3 )  p r o v i d e s  that appro pr  i ators who

st or e water u p s t r e a m  ana s u b s t i t u t e  water for that whi ch

woul-H have n a t u r a l l y  f l ow ed  to de cr ee d appro pr i ators are

s u b j e c t  to the f o l l o w i n g  co nd iti on :

(3) Any s u b s t i t u t e d  water shall be 
of a q u a l i t y  and c o n t i n u i t y  to meet 
the r e q u i r e m e n t s  of the use to wh ic h 
the seni or a p p r o p r i a t i o n  has n o r m a l l y  
been put.

A. A p r op er  i n t e r p r e t a t i o n  of C.R.S.
1973* 3 7 - 8 0 - 1 2 0  ex e m p t s  res er voi r
a p p r o p r i a t o r s  from l i a b i l i t y  for ch an ges  
in the q u a l i t y  of water due to d e c r e a s e  
in the v e l o c i t y  of the stream.

Tne State b e l i e v e s  that this secti on does not impose 

l i a b i l i t y  on the d e f e n d a n t  in this case. This secti on e n a c t e d  

in 1969» is a c o d i f i c a t i o n  of the c o m m o n - l a w  p r i n c i p l e  that 

all de c r e e d  a p p r o p r i a t o r s * w h et he r junior or senior, are 

e n t i t l e d  to rely upon the c o n t i n u a t i o n  of str e am  c o n d it io ns  

as they ex i s t e d  at the time the a p p r o p r i a t i o n  was made.

Dp inion at p. 8 ; Fa r mer sI_Hi.ghl j.ne_£2 n al__and_R e^e ryoj_r _£.om- 

2QE!X_X«._L.LiX— fii-LfildfiQ» 129 Colo. 575» 272 P.2d 6 2 9 (1954)1 

£.fimS.lQ£.k._¥i_R3 m£.sxf 5 5 Colo. 244» 133 P. 1107 (1913)5 YfiSfil

iQn£££2l 3 _Ls)na 1_LfimfifiQX’ 47 Colo. 534» 107 P. 1108 (1910).

This p r i n c i p l e  is su b j e c t  to the c o m m o n - l a w  ex ce pt i o n s .

Senior a p p r o p r i a t o r s  can n ot  a l le ge  injury as a result of



d i v e r s i o n s  oy junior a p p r o p r i a t o r s  wh ic h redu ce the water 

v e l o c i t y  and cause the silt c o n c e n t r a t i o n  to d e c r e a s e .  F u r 

ther tnis p r i n c i p l e  is s u o j e c t  to the e x c e p t i o n  that senior 

a p p r o p r  i ators Can n ot  rely on in eff i ci en t me t h o d s  of t r a n s 

p o r t a t i o n .  Tne State b e l i e v e s  that this st at ute  was not 

i n t e n d e d  to altar the c o m m o n — law p r in ci pl es . ^ o w e v e  ri even 

if the court af fir ms its de ci si on , the State b e l i e v e s  th° 

o p i n i o n  can only rest s q u a r e l y  on this statute since it p r o 

vi d e s  tne only rational bas is for d i s t i n g u i s h i n g  r e d u ct io ns  

in thi silt by u p s t r e a m  re se r v o i r  ap pr opr  i at^rs from other 

us es wh ic h m a x i it, i z e the u t i l i z a t i o n  of our sca r ce  water 

r e s o u r c e s .

If the court were to indica te that its d e c i s i o n  were 

l i m i t e d  to this statut e, that is, tnat the p l a i n t i f f s  may 

h a v e  a st atu t or y c a u s e  of act i on  when s u b s t i t u t e d  water is 

i m p r o v e d  in qu al it y so that it does not "meet the r e q u i r e 

m e n t s  of use to wh ic h the senior a p p r o p r i a t i o n  has n o r m al ly  

b e en  put", the State would be s o m e w h a t  less t r o u bl ed  by 

the c o u r t ’s d e ci si on . Such a li m i t e d  h o l d i n g  wo ul d not 

i n t e r f e r e  with the St ate 's ac t i o n s  to improve the Quali ty 

of the wate rs of the state in other instances. For what con 

ce rn s the State about the d e c i s i o n  is that the cou rt  stated 

tnat it ap pr ov ed  the q u e s t i o n  c e r t i f i e d  by the cou rt  of 

c l a i m s ,  which was was as follows:

Under C o l o r a d o  law, does the owner of 
a d e cr ee d water right to direct and 
use water from a natural stream have 
a right to r e ce iv e water of such 
it * and c o n d it io n,  inc lu din g the silt 
c o n t e n t  thereo f, as has h i s i a n i c a l l x  
been r.££.£iy.£c3 under that right."

( e mp ha si s added). The eff ect  of a f f i r m i n g  the ce rt if ie d

q u e s t i o n  ap p e a r s  to be that the cour t is ho ld ing  that, under

C o l o r a d o  law, ev er y a p p r o p r i a t o r  has a right to da ma ges  when

ever the h i s t or ic  qu ali ty of water is changed, wh et he r as a

result of u p s t r e a m  stora ge or by any other means, even if

p u r s u a n t  to the p o li cy  of the State to improve water qu al it y
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The c o n s e q u e n c e s  of an e x t e n d e d  h o l d i n g  w o u l d  be 

d i s a s t r o u s .  For exampl e, if the State, p u r s u a n t  to its 

w a t e r  quality laws r e q u i r e d  a g r i c u l t u r a l  i r r i ga to rs  to eli m i-  

n s T e  silt d i s c h a r g e s  in t h e i r  r e t u r n  flows, a d o w n s t r e a m  

a g r i c u l t u r a l  irr ig a to r mi gh t c o n t e n d  that he has a right to 

d a n a g e s  b e ca us e he is e n t i t l e a  to the h i s t o r i c  silt co nt en t 

at the time of his a p p r o p r i a t i o n  wh et he r natural or m a n — induced, 

s i n c e  he relied up on it. Zither p o s s i b l e  c l ai ms  su gg est  them- 

s e 1 v e s : a d o w n s t r e a m  a g r i c u l t u r a l  irrigator mioht cl a i m  d a m — 

d o cause a m m o n i a  or ot he r c h e m i c a l s  we re re mo ved  from 

m u n i c i p a l  d i s c h a r g e s  p u r s u a n t  to st at e water q u al it y laws.

T h e s e  cn emi c al s are be ne fic ial  as f e r t i l i z e r s  for a g r i c u l 

tural use and the appro pr i ator co u l d  c l a i m  a right to receive 

the same quality of water he h i s t o r i c a l l y  rec ei v ed . There 

is no need for su ch for such u n c e r t a i n t y ,  even if the court 

a f f i r m s  its d e ci si on , if the court c l e a r l y  limits its d e c i 

si o n  to the statute/*,/. Of co ur se?  the St at e bel i ev es  that 

t n i s  st at ut e does not impose da ma ge s in this case.

3. I n t e r p r e t i n g  3 7 - 8 0 - 1 2 0 ( 3 )  to 
r e q u i r e  u p s t r e a m  r e s e r v o i r s  to pay d a m 
ages for im pr ov in g the qu a l i t y  of the 
water s e ri ou sl y impairs the ab i l i t y  
of the public to enjo y the rec re a ti on al  
fa c i l i t i e s  p r o v i d e d  by t h e s e  r e s e r 
ve i r s .

Pu rsu ant  to l e g i s l a t i v e  a u t h o r i z a t i o n , a g en ci es  of 

s t a t e  go vernment with in the D e p a r t m e n t  of Natural Res ou rce s 

n a v e  been e n d e a v o r i n g  to establ ish p e r m a n e n t  re cr ea tio n 

p o o l s  in n u m e r o u s  re s e r v o i r s  a r o u n d  the state. Congress ion al  

l e g i s l a t i o n  of te n m a n d a t e s  the e s t a b l i s h m e n t  of these r e c r e a 

ti o n  po ols  as a r e q u i r e d  f e a t u r e  of a federal water resour ce 

p r o j e c t .  N e g o t i a t i o n s  are p r e s e n t l y  u n de rw ay  c o n c e r n i n g  

p o o l s  in Tr in i d a d ,  John Martin, C h a t f i e l d  and Bear Creek 

{! ', t « Carbon) dams. All of t h e s e  n e g o t i a t i o n s  and efforts 

will be af fec t ed , if not te rm i n a t e d ,  by this d e c i s i o n  and 

the p e op le  of th e state d e n i e d  a p r e c i o u s  r e c r e a t i o n  resource.
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For e x a m p l e »  the c o nt ra ct s for the e s t a b l i s h m e n t  of a r e c r e a 

t i o n  pool in the Tr ini dad  pr oj ec t must be r e - n e g o t i a t e d  and 

the e x i s t e n c e  of the recrea tio nal  facility are p l a c e d  in 

grave doubt by the dec is i on .

The St ate  wishes the cou rt  to be aware that t h e r e  are 

a number of recent ly c o n s t r u c t e d  or c u rr en tl y p l a n n e d  p r o j e c t s  

w i t n i n  the state that c o n t e m p l a t e  o n - s t r e a m  st or age . P e r m a 

ne nt silt control pools, irr igation storage pools and r e c r e a 

tion po o l s  in these f a c i li ti es  can have nearly identical 

e f f e c t s  on water qu al ity  in the re s p e c t i v e  rivers. The 

e o j r t  mu st assume that oi tch es with hea dg a te s in pr ox i m i t y  

to th os e s t r u ct ur es  can and will ad v a n c e  claims simil ar  to 

tne pl ai nt i f f s .  The effe ct of claims of that m a g n i t u d e  can 

only have a c h i l l i n g  effe ct on the c o n s t r u c t i o n  p r o j e c t s  

and will surely hamper or pr ev en t the e s t a b l i s h m e n t  of flat 

wa te r r e c r e a t i o n  o p p o r t u n i t i e s  for C o l o r a d o  c i t i z e n s .

P l a i n t i f f ' s  comment at ps^e 41 of their rep ly  brief 

that this is a matter of first impression» im pl yi ng  that 

the p r o b l e m  is unique to the Pueb lo R e se rv oi r is s l ig ht ly  

m i s l e a d i n g .  The p r o b l e m  is not unique. As the cour t is 

w e l l - a w a r e »  the c o n s t r u c t i o n  of major» o n s t r e a m  st o r a g e  

f a c i l i t i e s  in the val ley  areas of the state is on ly now 

b e g i n n i n g  and the o p p o r t u n i t y  for such a cla im  has only 

r e c e nt ly  p r e s e n t e d  itself. The identical cla im  has been 

a d v a n c e d  in l i t i g a t i o n  c o n c e r n i n g  the John Mart in Rese rvoir» 

but legal p r o b l e m s  with the p r o p o s e d  water supp ly for the 

pool have p r e v e n t e d  p e r m a n e n t  s t o r a g e  thus m o o t i n g  the cl ai m 

up until this time. The State does not consid er the matter 

to be u n i q u e  and r e s p e c t f u l l y  req u es ts  that the court c o n 

sider the full impact of its pr e s e n t  ruling on water d e v e l o p 

ment p r o j e c t s  w i th in  the state.
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C O N C L U S I O N

The St ate  r e s p e c t f u l l y  r e q u e s t s  that this court reverse 

ics d e c i s i o n .  Ho we ve r»  even if tne court af fi rms  its d e c i 

sion, the State r e q u e s t s  that th e cou rt  limit its d e c i s i o n  

to l i a b i l i t y  under C.R.S. 1973, 3 7 - 8 0 - 12 0( 3) .

/1/ The court i n di ca te d in f o o t n o t e  A that it be li ev ed  
t n a t  the injury by the direct flow appro nr  iators mi g h t  be 
a a,el ¡orated by ret u rn  flows w h i c h  may increase the degr ee 
of silt c o n c e n t r a t i o n .  This may be true where the t a il wa te r 
wa ter  or run-off ca r r i e s  silt with it; however, as water 
b e c o m e s  sc ar cer  and ir ri ga ti on  p r a c t i c e s  improve, the re  is 
less t a i l w a t e r  or run-of f; most water which return s to the 
s t r e a m  does so t h r o u g h  u n d e r g r o u n d  ret ur n flow whic h adds 
d i s s o l v e d  so li ds  from the soil but not silt. f u r t h e rm or e,  
un d e r  w a t e r - q u a l i t y  laws, irri ga tor s will be e x p e c t e d  to 
use best m a n a g e m e n t  p r a c t i c e s  to r e d u c e  silt run-off. Thus, 
d i r e c t  flow ir ri ga to rs  who d e c r e a s e  the ve lo cit y of the 
s t r e a m  will be d e c r e a s i n g  the silt co n t e n t  of the stream 
w i t n  l i t t l e  or no c o r r e s p o n d i n g  increase in the silt content.
The resu lt of this is that the co ur t shou ld r e c o g n i z e  that 
d i r e c t  flow a p p r o p r i a t o r s  can inflict pr ec i s e l y  the same 
in ju ry  as an o n s t r e a m  res er v oi r a p p r o p r i a t o r .  M a t e r i a l i t y  
of t h e  injury can not be the basis for ho ld in g that one 
in ju ry  is c o m p e n s a b l e  and the oth er  is not.

/2/ Again, the Stat e would poi nt out that jun io r a p p r o p r i a t o r s  
are p r o t e c t e d  in such cases not b e c a u s e  the injury to senior 
a p p r o p r i a t o r s  is not mat er i al , but o e c a u s e  pub li c poli cy 
e n c o u r a g e s  the m a x i m u m  u t i l i z a t i o n  of water d e s p i t e  the 
injury to a senior a p p r o p r i a t o r .  Pe r h a p s  another factor 
u n d e r l y i n g  this d o c t r i n e  is that ev en t h o u g h  the q u al it y of 
wa t e r  af f e c t s  its uses, its va lu e is u n d i m i n i s h e d ,  that is, 
ev en t h o u g h  water of improved qu a l i t y  does not irrigate the 
same a c r e ag e,  its s u i t a b i l i t y  for oth er uses, municipal 
i n du st ri al , may be im pro ved  and thus its value is increased, 
or at 1 e 3 st u n d i m i n i s h e d .

/ 3 / Ex ce pt  C . R. S.  1973, 3 7 - 8 0 - 1 2 0 ( 3 )  whi ch  s p e c i f i c a l l y  
a p p l i e s  to s u b s t i t u t e d  water from r e s e rv oi rs  and is dis cu s se d 
be 1 Ow.

/ A / Under C.R.S. 1973, 37 -9 2- 30 5( 5)  s u b s t i t u t e d  water in 
the ca s e  of plans for a u g m e n t a t i o n  wo ul d also be affected.
But sJen a h o l d i n g  wou ld not af fe ct  other di s c h a r g e s  to the 
stream.
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