University of Colorado Law School

Colorado Law Scholarly Commons

Colorado Supreme Court Records and Briefs Collection

10-5-1978

A-B Cattle Co. v. U. S.

Follow this and additional works at: https://scholar.law.colorado.edu/colorado-supreme-court-briefs

Recommended Citation
"A-B Cattle Co. v. U. S." (1978). Colorado Supreme Court Records and Briefs Collection. 3049.
https://scholar.law.colorado.edu/colorado-supreme-court-briefs/3049

This Brief is brought to you for free and open access by Colorado Law Scholarly Commons. It has been accepted
for inclusion in Colorado Supreme Court Records and Briefs Collection by an authorized administrator of Colorado
Law Scholarly Commons. For more information, please contact rebecca.ciota@colorado.edu.


https://scholar.law.colorado.edu/
https://scholar.law.colorado.edu/colorado-supreme-court-briefs
https://scholar.law.colorado.edu/colorado-supreme-court-briefs?utm_source=scholar.law.colorado.edu%2Fcolorado-supreme-court-briefs%2F3049&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholar.law.colorado.edu/colorado-supreme-court-briefs/3049?utm_source=scholar.law.colorado.edu%2Fcolorado-supreme-court-briefs%2F3049&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:rebecca.ciota@colorado.edu

NO. 271714

FILED IN THE
Ih THE SUPREME COURT
SUPREME CoURT OF THE STATE OF COLORADO
0CT 51978

JF THE

STATE OF CCOLORADO M&%

4-3 CATTLE COMPaNY, et al,

Plaintiffse AMICUS RRIEF

3Y THE

Ve STATE OF COLORADO

TrE UNITZD STATES OF AMERICAy

Defendante.

CERTIFICATION OF QUESTION
TC THE COLORADO SUPREME COQURT
FROM THE UNMNITED STATES COURT OF CLAIMS
REHEARING

Je De MacFARLANE
Attorney SGeneral

DAVID We ROBBINS
Deputy Attorney General

EJDWARD G. DONOVAN
Solicitor General

HUBERT A4 FARBES
First Assistant General
Natural Resources Section

DENNIS Me MONTGOMERY
MARCIA Me HUGHES
Assistants Attorney General
Natural Resources Section

Attorneys for Amicus Curiae
1525 Sherman Streets 3d Floor

Denvery Colorado 80203
Telephone: R39-3611



-~

STATEMENT OF FALTS

S5JYHARY CF THE ARGUMENT

Te SILT 1S NOT "PROPERTY" WHICH IS SUBJECT
TJ APPRCPRIATION UNDER (OLDRADO LAW.
TAERE IS NO CONSTITUTIONAL RIGHT TN
DaMAGES FOR REDUCTION IN THE SILT
COMTENT OF AATEIR,
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RE IS N3 COMMON LAAN RIGHT TO DAMAGES
REDUCTIOSY IN THE SILT CONTENT OF
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R 2UE T3 A CHAMNGE IN THE VELOCITY
THE STREAM 3Y A JUNIOR APPROPRIATION.
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Ae The doctrine of maximum utiliza-
tion protaects junior appropriators
Jhether for reservoir appropriations
or direct flow appropriations,y from
liability for injuries which result
sclely as a result of the change in
velocity of the stream.

3. The doctrine of maximum ulitiza-
tion protects a3 junior appropriator
from liability for water losses which
result solely because the senior
appropriator has relied upon an ineffi-
cient means of transportaitone.

I11. THTZ CWNLY 5ASTS FOR PLAINTIFFS' RECOVERY
15 STATUTGRY.

ke A proper interpretation of (eReSs
1973y 37-80-120 exempts reservoir
appropriators from liability for changes
in the quality of water due to decrease
in the velocity of tha stream.

3 Interpreting 37-80-123(3) to
regquire upstream reservoirs to pay dam-
ages for improving the quality of the
water seriously impairs the ability
of the public to enjoy the recreational
faciliti2s provided by these reservoirs.

CONCLUSION
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IN THE
SUPREME CQOURT
OF THE

STATE QF COLOR2DD

A-8 CATTLE COMPANY, et al,

Plaintiffs, AMICUS BRIEF

EY THt
STATE 0Ff COLORADN

Ve

THZ UNITES STATES OF AMERICA,
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Defendant.

CERTIFICATION OF QUESTION
TO THE COLOR2ADD SUPREME CQOURT
F23™ THE UNITED STATES COURT 0OF CLAIMS
REHEARING

The facts in this case are set forth in the court's
OpiNniONne They estapblish that the substitution of clear
water from Pueblo Reservoir for naturally-silty water from
tne Arkansas River has increased seepage losses in plain
tiffs' ditch and when applied to Yand for irrigation, the
clear water does not spread as far as silty watere. This
much was stipulsted to by the partiesy although the extent

of plaintiffs' injury is vigorously contested.

Plaintiffs have suffered an injury by reason of the
substitution of clear water from Pueblo Reservoir for
naturally-silty water from the Arkansas River. However,

silt is not "property" which is subject to appropriation
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under Colorado laws Thereforesy there is no constitution3al

rignt to damages for reduction in the silt content of water

they receive under their appropriation. The only possible

basis for liability is under the common law Or the statutes

2f Colorado.

Under the common law there is no right to damages for
reduction in the silt content due to a change in velocity
of the stream by @ junior appropriatory whether the junior
appropriation is for storage or direct use. Furthers, under
the common law there is no right to damages which result
whz2n a senior appropriator relies upon an inefficient means
of transportations The only basis for liability in this

case 15 statutoryy Dut CeReSs. 19734 37-80-120(3) does not

apply to sudstituted water which is improved in qualitye.

INTRODUCTION
The court should consider the extensive
impact this decision may have on Coloracdo
water projectse
If wmemory is correct counsel for plaintiffs indicated
at 2oral arqument that the impact of the court's decision
would be limited to the Arkansas Rivere The State has done
an informal survey of water projectsy presently existing or
contemplateds where downstream agricultural irrigators could
potantially make similar claimse These projects include:
Narrows Projecty Chatfield Reservoiry Dallas Creek
°rojects 5an Miguel Projecty Dolores Projects John Martin
Reservoiry Trinidad Reservoiry Juniper Projects Yamcola
Projects and bear Creek Reservoirs
The State believes this case should be decided with a
proper consideration of its potential impacts, and that the
court snould not be under a mistaken impression that this
Case will be limited to one reservoir in the statees This

case coula seriously affect further water development projects

-2-



in the state.

Tne State does not wish to imply that the situation
in each case is identical to the matter at issue but only
that the relationship of dosnstream ditches to an onstream
reservoir s similar and that the possibility of a similar
claim existse The State can indicate to the court that Jues-
ti10ons about the operation of recreation features of the
John Martin and Trinidad Reservsirs have pbeen raised and
threaten the use of those projects for public recreation
use.s

In additiony the State is concerned about the impact
of this decisicen on its watar guality lawss. The court's
opinion appears to nold that an appropriator has 3 vested
rignt to the historic conditions which existed on the stream
at tne tine of his appropriations whether those conditions
naturally occurreg or were man-inducede The potential result
15 that an irrigator could claim damages if constituents
agded to the stream by an upstream appropriation were removed
pUrsuant to tne state's water quality lawss For exampley
3n agricultural appropriator might claim damages for removal
of silt added by upstream appropriators or the r=2moval of
ammonia added Sy a municipality. Both of these can be bene-
ficial to the use of water by an agricultural irrigator and
Ne could suffer injury if these materials were removed from
tne water. This decision could potentially create a right
to damsyes every time tne quality of state waters is improved

pursuant to the state's water quality laws,



SILT IS NOT "PRJOPEPTY"™ WHICH IS SUSJECT
TO APPROPRIATION UMDER COLORADD LAW.
THERE I35 NO CONSTITUTIONAL RIGHT TN
DAMAGES FOR REDUCTION IN THE SILT CON-
TENT CTF WATER,

Surely Justice Groves is correct when he $3ys thaot
tne Colorado Constitutiony Arte XVIy section S, makes water
- not silty and not silt and water - the property which is
subject to appropriation, (Sissenty pe 5)s A water right
i35 a usufructury ri_ht; its value consists not so much in
tn2 watar itself, as it does in the uses to which tne 3appro-
priation can be put. The Droperty is not the corpus of the
water itselfy but the right to use a certain rate of flow
of watere dhile there may de liability for interfering
~ith the quality of water 2opropriated by a senior appropriator
wnich materially affccts its uses it is not because the
senior appropriator has a Yproparty" interest in a specific
quantity of a particular constituent in watery such as silt,
out because tne common l1aw or the statutes of Colorado pro-
vide an action for interference with the guality cof water
in the stream as it existed at the time of appropriatione.

Thuss on2 must look to the commn 1aw or thes statutes of

Colorado to cetoermine which interferences with the quality

of water are sctionable.

Il.

THERE IS NO COMMON LAW RIGHT TO DAMAGES

FOR REDUCTION IN THE SILT CONTENT OF

AATER DUE TD A CHANGE IN THE VELOCITY

OF THE STREAM 3Y A JUNIOR APPROPRTIA-

TIO.\JC

The crucial issue raisad by this case is not whether

plaintiffs have suffered an injurys but whether that injury
is actionable under Colorado lawe The State contends that

there is no common=~l1aw liability for such an injury; the
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only possible basis for liaoility in this case is statutory,

CeRaSe 1373y 37-80-120(3).

Ae Thne doctrine of maximum utiliza-
tion protects junior z2ppropriators
whether for reservoir appropriations,
or direct flow appraopriationsy from
liagbility for injuries which result
solely 3s a result of the change in
velocity of the stream.

Ther¢ ar=2 3 numdber of instances in the 13w where some-

one suffers a realsy monetary injurys yet thst injury is not
3ctionable Lecause the activity which caused the injury is
protacted by some public pclicy wnich outweighs 3any injury
sufferes Dy the plaintiff. For exampley a house is blown

Up to stop & fires a3 building during construction is destroyed
in & situation where the destruction was not forseeable, a3
developer puarchases property on a flood plain which is rezoned
to prohidit buildinge a1l of tnese inflict real, monetary
injurias on tne property owner which lessens the value of

nis ownership rightssy yet tney are not actionable bhecause

of overriging public policye Examples of legislative
restrictions on the use of property by zoninj 3re commonnlace

today; yots when these laws waro first tested in the courtsy

th» casas were Drought by property owners who complained of

realy, monetary injuries to their property and their expectations

about tne use of their propertyy injuries for which they
demanaed damages. The courts recognized that the interests
>f the puplic in certain situations must override the inter-
ests of the property owner and that injuries co not in every
instance reguire payment of damages. Indeeds the courts
impose liability based on public policys not on the mere
fact 0f injury.

Nory nas such accommodation to public policy been
requirad only pursuant to acts of the legislature. Courts

nave estaplisned doctrines under which the 1njury to the

-5-



dJaner of private property must be weighed against tne public
interaste. Important examples of these have been mentioned
but include a house Slown up to stop a firey the limitation
on negligence liavility to forseeadble injuries; and, more
relevant to tnis casey the principle discussed by the court
tnat senior appropriators of water from a stream cannot suc-—
Cessfully allege injury as the result of diversions by junior
Zppropriators which reduce the water velncity and cause the
i1t concentration to decredse. 20inion at re l& nNeb.

This result is not vecause such injury is not r=2aly or not
meteri sl nos such injury is nct actionable because to allow

o "would entail violation of the orinciple of maximum util-

tZCti1on of our scarce water resourcess" This is a critical

wn
w

ge i this case: whether this principle of maximum util-
tzation of water alsc applices to onstream storage by a junior
Appropriadtor «who reduces the velocity of the stream and
thereby causes the silt concentration to decreases. In toth
the case of the direct flow appropriator and the on-stream
storaje 2upropriatorey the downstream senior appbropriAator
may suffer an injury/1l/e.

Storagje reservoirs ara an absolute necessity in this
state to maximize the beneficial use of water. The only
w3y most flood waters can be saved is through the construc-
tion of storage fucilities to preserve water 3t certain
seasons cf the year for use at other seasonse There are
two means of construction of such storage reservoirs: one
is the construction of & reservoir at a distance from the
streamy and diversion of water into the reservoir by means
of ditcnes or otner devices; th2 other is to erect a dam
and use the bed of the stream to store and preserve water.
Tne validity of on-stream reservoirs as 3 means for stcrage
of flood waters has been establisned by this court and by
statutes Larimer_County Reservoir_Company_ ve Peoples 8

Col10e 514y 9 PsCe 794y 795-6 (1886); CeReSe 1973y 37-87-101.

-6~



Clearly,y storage reservoirs maximize the beneficial use of

Our "scarce water resources."

Yet this Court apparently distinguishes between on-stream
storaje appropriators and direct flow appropriators as to
winetner tney are liadble to downstream senior aopropriators
fFor reducing the silt cohtent of the watere In footnote 4

of its opinion the court s3ys that "whather junior appropriators

Ciuse 3 net increase or decrease in silt concentrations
senitor Jgppropriators cannot successfully allege injury in
sucn a sittuations since to do so w~ould entail violation of

the principle of maximum utilization of our scarce water

resourcas." According to this fooctnotey anparently a junior

apprepriator who constructs 38 reservoir off-stream and effec-

tuat

(

5 the giversion through & Jitch which causes a reduction
in the velocity of the stream and a decrease in the silt
concentration is not liable to a senior downstream appropriator
who suffers injury therebys even thoujh that injury is pre-
cisely the sainz as that inflicted on the plaintiffsyz2/.

This distinction Detween on-stream reservoir appropriators
and direct-flow appropriators is not supported by anything
in the court's opinion/3/. There is no logical reason to
favor one over tne other in terms of their liability to down-
s5tream senior appropriators. Soth maximize th2 use of water;
botn are capadble of inflicting the same injury on downstream
senior appropriatcorss The reason for exempting direct-flow
junior appropriators from liability to downstream seniors
for reductions in silt content is "to do so would entail
violaction of the principle of maximum utilization of our
scarce water resourcess" Yet, there can De no question
that storage reservoirs by preserving flood watars that
4ould otherwise be wasted maximize the utilization of the
water resources of the state. Reservoirs and direct flow
I3ppropriations cannot be distinguished by the materiality
of tha injury they cause to downstream appropriatorse. There

-7-



IS no avidence before the court that reservoirs by their
very nature caus2 greater injury to downstream senior
3poropriators by reduction in tne velocity of the stream
tnan direct flow appropriatorse wWhether a reservoir causes
3 cecrease or increase in the silt content of the water may
depend on a number of factors, tncluding the placement of
tn2 outlet and the length of time the water is stored.

Having embraced the principle of maximum utilization
of water as the oublic policy of this state which outweiqghs
the injury to senior appropriatorsy this court cannot in a
ressonedy principled way dJistinguish betwesn direct flow
Apdropriators and reservoir storage appropriatorse The com-
manuiny doctrine of maximum utilization encompasses all jun-
1or aporopriations for ULeneficial uses. The court under
this principle cannot exempt one beneficial use but not
ancther.

The State requests that the court reconsider i1ts deci-
sion and reccynize that even though plaintiffs have sufferea
an injJdrys that it is not actionable under the common law
of Zolorauoe.e And while the plaintiffs' historic use of th=
water is affectedy it is worth noting that the guantity of
the plaintiffs! water rights is not impairedy nor s the
market value of these rights necessarily diminished; since
the water which plaintiffs now receive is cleans and thus
Tore suitable for other usesy the market value of those
water rights may in fact be increased.

Cases cited by piaintiffs which hold that junior
appropriators are liable for addition of pollutants or other
materials to the water which renders the water unfit for
tne nurpose of the senior's appropriation are inapposite.
The principle of maximum utilization protects those changes
in water quality which are due to reduction in the velocity
of the stream which necessarily result from further appropri-
atiogn by juniors. It does not affecty nor should itey changes

-8-



in water quality which result from the use made of the waters

te2sy additions of pollutants to the stream.

Se The doctrine of maximum utiliza-

tion protects a junior appropriator
from liability for water losses which
result solely bec3use the senior
appropriator has relied upon an ineffi-
cient means of transportation.

An additional reason why the plaintiffs do not have

3n action under the common 13w of Colorado for their injuries

~ntch ara2 due to losses from seepage in their ditch is that

30 appropriator is not entitled to rely upon an inefficient
means of transportation.,

Jver the years Colorado has experienced a tremendous

population growth wnich has placed great demand on the now
scarce water resocurces of the state. The surface flow of
“he Arkansas River is overappropriated ang has been for
yearse fgllhguyuer v _Peoples 167 Coloe. 320y 325y 447 P.2d

\
Storaye reservoirs are absolutely essential

36459 983 (1358).
to store angd preserve the flood waters of the Arkansas River
so that they mnay be put to venaficial use. This case presents
the i1ssue of whether an appropriator is entitled to insist
tivat water quality of a stream not be improved by stcrage
in &an upstream reservoir so that he can continue an historic
netnod cf transpoartation of divertad water because the method
5f transportation becomes less efficient when the water qual-
ity is improvedas

In Colorado _Springs_ve_Bendersy 148 Coloe 458+ 36¢

P.2d 522 {(1941)y this court adopted the principle of effi-~

cient and reasonable means of diversion:

Appropriators who _rely upon_inefficient
means_of_diversiony thereforey will

not be permitted to inhibit the con-
stitutional right to appropriate the
unappropriated waters of our natural
streams.

Opinion at pe 13 (emphasis addede.

-_Q-



In its earlier orief the State argued that under this

m
o

alls_Lang_and Water_Lompanys 224 UeS. 107 (1911)y plaintiffs
were not =ntitled to insist on maintaining the water quality
of the streamn to facilitate transportation of their water
tarougn an inefficienty leaky ditche The court distinguished
tnis case from 3¢choide on its factsy ie.cey that in Schodde
tne appropriator soujht to command the entire flow of the
river to effectuate A diversion of waters Cpinion 3t p.
13« The court then states that tnis case can be decided by
the principle that an appropriator is entitled to the quan-
tity of water under Yis cecreed rights in its natural quality
as it existed at the time of appropriations JIde. at pe 13-14.
The state submits that the court's decision on this issue
loes not provide a principled basis for distinguishing this
case from Schoddes If an appropriator is entitled to the
quintity of water in its natur3al quality as it existed at
thz time of sppropriationy then the appropriator in Sghopdge
snould nave been able to rely on the sam2 principle to demand
tne same Juantity of water necessary to effectuate his diver-
sicn as 2t the time of his appropriation.

3n the other hand, if Appropriators cannot allege
injury for w3ater losses which result from an inefficient
means of diversiony then any injury to the plaintiffs should
not b2 actionable wnich is the result of an inefficient
mai3ns of transportation. The fact that one case involves a
means of diversion anag this one involves a means of trans-
bortation does not provide a basis for distinguishing them.
Tns principle underlying Schodde is that a senior appropriator
cannot unreasonably inhibit the right to appropriate unappro-
priated water. This principle applies equally whether excess
sater is demanded at the point of diversion or in the ditche.
The state respectfully submits that these two cases cannot

be distinguished by reference to the principle on which the

-10-



court rests its decisions The common law of Colorado should
not permit appropriators who rely on inefficient means of
Jdiversiony or transportation, to allege injury when a junior

3ppropriation makes the senior's method of diversion or

transportationy inefficiente.

111,
THE JWNLY BASIS FOR PLAINTIFFS* RECNVERY
IS STATUTORY.

As plaintiffs have no common-law rijht to damages in
tnis casey the only possible basis of liavility is statutorye
CeReSe 1973y 37-80-120(3) provides that appropriators who
store water upstream ang substitute water for that which
~oul? have naturally flowed to decreed appropriators are

subject to the following condition:

(3) Any substitutaed water shall bpe
of a gquality and continuity to meet
the requirements of the use to which
the senior appropriation has normally
been pute.

Ao A proper interpretation of CeReSe
1973y 37-80-120 exempts reservoir
appropriators from liabiltity for changes
in the quality of water due to decrease
in the velocity of the stream.

Tne State believes that this section does not impose
liability on the defendant in this cases This section enacted
in 19563y is 3 codification of the common-law principle that
311 decread appropriatorssy whether junior or senior, are
entitled to rely upon the continuation of stream conditions
35 they existed 2t the time the appropriation was made.
Jpinion at pe. B8; Earmers®_Highline_Canal_gnd _Reservoir (om=
pany _ve City of Goldensy 129 Coloe 575y 272 Pe2d 629 (1954);
LOmstock_ve_Ramseys 55 Coloe 244y 133 Po 1107 (1913); Vogel
Ve _Minnesota_Canal_(ompanyy 47 Coloe 534y 107 Pe 1108 (1910).
This principle is subject to the common-law exceptionse

Senior appropriators cannot allege injury as a result of

_11_



diversions 2y junior appropriators which reduce the water

velocity and cause the silt concentration to decreasee Fur-

th2r tnis principle is subject to the exception that senior
ipprepriators cunnot rely on inefficient methods of transg-
portationes Tne State believes that this statute was not

intended to alter the common-law principles. However, even
tf the court affirms its decisiony the State Selieves the
cpinion can only rest squarely on this statute since it pro-
vides tae only rational basis for distinguishing reductions

in th2 silt by upstrear reservoir appropriatoars from other

d4s5e3 which meximize the utilizaticn of our scarce water

If the court were to indicate that its decision were
Timited to this statutesy that isy tnat the plaintiffs may
have a statutory cause of action when substituted water is
imorov~d in gquality so that it does rot "meet the require-
ments of use to which the senior appropriation has normally
heen put™y the State would be somewhat less troubles by
tihe court's cdecisione Such a limited holding would not
interfere with the State's actions to improva tne cuality
of the waters of the state in other instances. For what con-
zerns the State about the decision is that the court statad
that it approved the guestion certified by the court of
claimsy whicn was wis as follows:

Under Colorado laws does the owner of

a decreed water right to direct and

use water from a natural stream have

a right to receive water of such gual=-

ity 3and conditiony including the silt

content thereofy as has historically

been received under that righte"
(emphasis adied). The effect of affirming the certified
jucstion appears to be that the court is holding that under
Colorado laws every appropriator has a right to damages when-
ever the historic quality of water is changed, whether as a
result of upstream storage or by any other meansy even if

bursuant to the policy of the State to improve water qualitye

-12-



The conseguences of an extended holding would be
disastrouse For exampley if the State, pursuant to its

water quality laws reqguired agricultural irrigators to elimi-

nNate silt discharges in th2ir return flowsy a downstream

Agricultural arrigator might contend that he has a right to
danajes because he is entitlec to the historic silt content
at the time of nis appropriation whether natural or man-induceds,
stnce he relied upon it. O3ther possible claims suggest them-
selves: a downstream agricultural irrigator mignt claim dam-
3,25 pecause ammonia or other chemicals were removed from
municipal discharges pursuant to state water quality lawse
These cnemicals are beneficial as fertilizers for agricul-
tural use and the appropriator could claim a right to receive
the same juality of water he historically receiveds There
i35 no need for such for such uncertaintys even if the court
affirns its decisions if the court clearly Yimits its deci-
sion to the statute/é/s Uf courses the State believes that
tnis stutute does not impose dawmages in this casee.
3. Interpreting 37-80-120(3) to
require upstream reservoirs to pay dam-
ayes for improviny the quality of the
water seriously impairs the ability
of the public to enjoy the recreationsal
facilities provided by these reser-
VOirse
Pursuant to legislative authorizations aqgencies of
statz jovernment with in the Department of Natural Resources
nave been endeavoring to establish permanent recreation
pocls in numerous reservoirs around the state. Congressional
lTegislation often mandates the establishment of these recres-
tion pools as 3 required feature of a federal water resource.
sroject. MNejotiations are presently underway concerning
pools in Trinidady John Martin, Chatfield and Bear (reek
(““te Carbon) danse All of these negotiations and efforts
will be affecteds if not terminateds by this aecision and

the people of the state denied a precious recreation resourcee.

-13..



For examples the contracts for the establishment of a recrea-

tion pool in the Trinidad project must be re-negotiated and

the existence of the recreational facility are placed in
jrave doubt by the decision.

The State wishes the court to be aware that there are
3 number of recently constructed or currently planned projects
witnin the state that contemplate on-stream storagje. Perma-
nent silt control poolss irrijation storage pools and recrea-
tion pools in these facilities can have nearly identical
2ffects on water guality in the respective riverse The
CoJdrt must assume that citches with headjates in proximity
to those structures can and will advance claims similar to
tne plaintiffse The effect of claims of that magnitude can
anly Asve a chilling effect on the construction projects
and «ill surely hampcr or prevent the establishment of flat
water recreation opportunities for Colorado citizense

Plaintiff's comment at pase 41 of their reply brief
tnat this is a matter of first impressiony implying that
“ne problem is unigue to the Pueblo Reservoir is slightly
nisleadinge The prodlem is not uniques As the court is
dAc¢li—awares the construction of majory onstream storage
facilities in the valley areas of the state is only now
ceginning and the opportunity for such a claim has only
recently presentad itself. The identical claim has bteen
advancad in litigation concerning the John Martin Reservoiry,
but legal provlems with the proposed w3ater supply for the
pool have prevented permanent storage thus mooting the claim
up Juntil this time. The State does not consider the matter
to be unique and respectfully requests that the court con-
sider the full impact of its present ruling on water develop-

ment projects within the state.

_l['_



CANCLUSION

The State respectfully reguests that this court reverse

its decision. Howevery even if tne court affirms its deci-

$10Nny the State reguests that the court limit its decision

jofe) ]iabl]lt/ dander CeReSe 1373, 37-80-120(3)0

/l/ The court indicated in footnote 4 tha+t it believed
tnat the injury by the direct flow appropnriators might be
3neliorated by return flows which may increase the degree
5f silt concentrations This may be true where the tailwater
wataer or run-off carries silt with it; nowever, as water
bDecomes scarcer and irrigation practices improvey there is
less tailwater or run-off; most water which returns to the
stream does so through underground return flow which adds
dissclved s3lids from the soil but not silts Furthermorey
under water-guality lawss irrigators will be expected to
use best man3dgement practices to raduce silt run-offe. Thus
direct flow irrigators who decrease the velocity of the
stream will be decreasing the silt content of the stream
~itn little or no corresponding increase in the silt content.
The result of this i1s that the court should recognize that
direct flow appropriators can inflict precisely the same
injury as an onstream reservoir agpropriatnre.e Materiality
of the injury can not be tha basis for holding that one
injury is compensable and the other is not.

/2/ 4Ajainy the State would point out that junior appropriators
are protected in such cases not because the injury to senior
appropriators is not material, but pecause public policy
encouragyes the maximum utilization of water despite the
injury to a senior appropriator. Perhaps another factor
underlying this doctrine is that even though the quality of
waoter affects its usess its value is undiminisheds that iss
aven though water of improved quality does not irrigate the
same acreajey its suitability for other uses, municipal
injustrialy may be improved and thus its value is increasedy
or at least undimninicshed.

/3/ Except CeReSe 1973, 37-80-120(3) which specifically
applies to substituted water from reservoirs and is discussed
HhelOowe

/47 uUnder CeRaSe 1973y 37-92-305(5) substituted water in
the case of plans for augmentation would also be affected.

3ut sach a helding w~ould not affect other discharges to the
stream.
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