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IN THE SUPREME COURT OF THE STATE OF COLORADO

KENNETH H. BOTHAM, JR.,
Petitioner

vs.

THE DISTRICT COURT IN AND

FOR THE TWENTY-FIRST JUDICIAL
DISTRICT AND STATE OF COLORADO,
AND WILLIAM M. ELA, ONE OF THE
JUDGES THEREOF,

Respondents.

ORIGINAL PROCEEDING

PURSUANT TO RULE 21

COLORADO APPELLATE RULES

ROLLIE R. ROGERS
Colorado State Public Defender

JAMES F. DUMAS, Jr.,
Chief Deputy State Public Defender

EDWARD A. LIPTON
Deputy State Public Defender

ATTORNEYS FOR PETITIONER
1575 Sherman Street
Denver, Colorado 80203
Telephone: 892-2665
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IN THE SUPREME COURT OF THE STATE OF COLORADO

KENNETH H. BOTHAM, Jr.

Petitioner,
ORIGINAL PROCEEDING

vVS.
' PURSUANT TO RULE 21

THE DISTRICT COURT IN AND

FOR THE TWENTY-FIRST JUDICIAL
DISTRICT AND STATE OF COLORADO,
AND WILLIAM M. ELA, ONE OF THE
JUDGES THEREOF,

COLORADO APPELLATE RULES

Respondents.

COMES NOW, KENNETH H. BOTHAM, Jr., Petitioner herein,
by and through his attorneys, and respectfully requests this
Honorable Court, pursuant to Rule 21; Colorado Appellate Rules,
to issue a Writ of Prohibition to Respondent Court prohibiting
said Respondent Court from Ordering the sale of Petitioner's
assets in partial satisfaction of the costs of Petitioner's
trial.

AND as grounds therefor, Petitioner, by and through
his attcrneys, states as follows:

I.

That Respondent Court has proceeded and is proceeding
without or in excess of its jurisdiction, and that no other
expeditious remedy exists.

II.

That the facts upon which Petitioner contends that
Respondent Court is proceeding without or in excess of its
jurisdiction are as follows:

1. That on November 8, 1975, the Defendant was

arrested and charged with the crimes of Murder in Mesa County.



2. That on or about December 5, 1975, the Honorable

County Court of Mesa County appointed the Office of the Public
Defender to represent the Defendant on a partially indigent
basis. (See Appendix Aa).

3. That during the months of November and December,

1976, the matter was tried by a jury in Mesa County and the jury
returned verdicts of guilty with respect to.each count. (The |
jury verdict was guilty to one count of First Degree Murder and
guilty to three counts of Second Degree Murder.)

4. That during the course of the trial both the Prose-
cution and Defense subpoenaed witnesses from various places within
and outside the State of Colorado and the Court has been billed
substantial amounts of money to prosecute the Petitioner.

5. That the Petitioner has beén sentenced to die as a
result of the jury verdict on the éharge'of First Degree Murder.

6. The Petitioner has duly perfected his appeal to the
Colorado Supreme Court wherein he alleges numerous errors includ-
ing, inter alia, the refusal of the trial court to grant Petitioner's
Motion for a Change of Venue and the refusal of the trial court
to disqualify himself upon Petitioner's Motion for Disqualifica-
tion. The Petitioner respectfully represents to this Court that
he has a meritorious appeal from his conviction of First Degree
Murder and Second Degree Murder in the within cause.

7. That the victim of the First Degree Murder was the
Petitioner's wife who died intestate leaving surviving two minor
sons, her parents anq Petitioner.

8. In the within cause the District Attorney did not file
a Motion requesting that the Court order the seizure and sale of
Petitioner's property to apply on the payment of costs incurred '

herein. However, on or about March 1, 1977, the Respondent



Court, sua sponte, issued a Citation directéd to the attorneys
for the Petitioner and others to show cause why Petitioner's
properties should not be delivered to the Sheriff of Mesa County
for determination of Petitioner's obligations and sale of said
properties. (See Appendix B).

9. That on or about March 31, 1977, Respondent Court
issued an Order directed to the Shegiff of Mesa County, requir-
ing the said Sheriff to seize the assets of the Petitioner and
hold them for a period of thirty days to await the possible
filing of other proceedings relative to thoSe assets and at the
conclusion of that thirty day period to sell the Petitioner's
assets. (See Appendix C).

10. That Petitioﬂer has been granted a Stay of Execution
of the Respondent's Order directing the sale of Petitioner's
assets pending the outcome of the present litigation. (See
attached Appendix D).

11. That at the hearings conducted pursuant to Respon-
dent's citation, (Appendix B), the Petitioner was not actually
present, despite Counsel's request that the Respondent Order
the Petitioner be produced.

12. That at the hearings conducted pursuant to Respon-
dent Court's Order, the Petitioner's infant children were not
represented by Counsel and Respondent did not appoint a Guardian
Ad Litem to represent their interests.

13. That no representative of the estate of Petitioner's
deceased wife was present or given notice of such proceedings.

14, That Respondent apparently ruled that the matter
then before him was cfiminal in nature and that the Petitioner
had no right to be present in contravention of Article II,

Section 16 of the Colorado Constitution.



15. That Respondent apparently ruled that since the
matter was not civil in nature but a part of an ongoing criminal
case, the Petitioner's infant children had no interest or étanding
and the Respondent therefore declined to appoint a Guardian.

16. That C.R.S. 15-11-803 (l97$) precludes Petitioner
from recovering from the estate of his deceased wife when he is
convicted of murdering her and mandates.that any property held
jointly would pass as if Petitioner pre-deceased his wife. C.R.S.
1973, 15-11-803 (1). Since there is no surviving spouse, the
entire intestate estate passes to the issue of the Decedent.
C.R.S. 15-11-103 (1) (a).

17. That the camera equipment.and loading equipment
referred to in Appendix C were owned jointly by Petitioner and
his wife and at least one of the guns was owned by the Peti-
tioner's wife.

WHEREFORE, KENNETH H. BOTHAM, JR., Petitioner herein by
and through his attorneys, respectfully requests that this Honor-
able Court issue a Writ of Prohibition prohibiting the Respon-
dent Court from Ordering the seizure and sale of assets without
permitting Petitioner to be present at any hearing, without
first determining the interest of the Petitioner and others

and without appointing a guardian to represent the interests of

Petitioner's infant children.

Respectfully submitted,

WA 2

ROLLIE R. ROGERS, Reg. Np. 3741
COLORADO STATE PUBLIC DEFENDER
1575 Sherman Street

Denver, Colorado 80203
892~2661
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EDWARD A. LIPTON, E@g. No. 2861
Deputy State Public Defender
518 Main, Room A°

Grand Junction, Colorado 81501
243-9000




I hereby certify that a true and correct copy of the above
and foregoing Original Proceeding Pursuant to Rule 21, Colorado
Appellate Rules was duly served upon the following: the Office
of the District Attorney of the 21st Judicial District, the
District Court in and for the Twenty First Judicial District and
William M. Ela, one of the Judges thereof, and to the Office of
the Attorney General, 1525 Sherman Street, 3rd Floor, Denver,
Colorado, 80203, this 524 day of May, 1977.
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Robert Emerson, Esq. “"’«“-’/Vu Iz
Deputy Public Defender : _ -
U, S. Bank Building , CLERK -
Grand Junction, Colo. 81501

IN RE: People vs I\enneth Hlerbert Botham, Jrx.
Crimi.nal Action No. 75X3308

==~
Dear Mr. Emerson:

This letter is to notify you of your apvointment to

. represozit Kenneth Herbert Bothem, Jr, on a partially indigent

basis. Gary Cowan, Esq. has re‘used to represent him by court
aopoL**. tmont. : : _
| . Very truly yours,
o o . s o Harold P, Moss, Judge
T N - ° Mesa County Court
. HPM:mb

ccs Terrance ?arina, DA



County of ‘“es“.

Filrn
Il.{‘,c hnD‘h.‘

MC{?-‘ o ‘:U NTY rm:v«,,r
onhuy, Sthte, of Cokgado.
Be-.t."or_e the Honorable....Harold .P. .Moss ....... .DIEC g 1975 PN
Juock Oé()n Covrr. ©
At & Term thereof, begun aud held at the Court. House in......... - -l;af\_glel }‘f?ﬁ_ft?‘}/

- o L in said

Pleas in the... ... County

Court or Mesa

County on the....2nd. day. af Jan, .Gt being the. . sthEpK

ST .15 ) of
Necember ,A.D.19..75
PrEsENT: 4 , ' '
Hoxorasre........Harald P, .Moss
. c . * -
Jupce of the ounLy . iCourt of...... Mesa County, State of Colorado.
Terrance.Farina Esq., Distrier AtToRNey of the
Twenty-fi
eaty-first . Judicial District.

Dick Willians |

Esq., Surtre of said County. -
Anita Delfelder

.. Esq., CLErk of said Court.

‘THRE PEOPLE, BTC.,

No 7553308 ORDEDR ASSIGHING COUMSEL
' ' O PARTIAL In"DIG““' BASIS
er*.n“:.a -Herbert-5 —--‘-'-.cra-,-‘lr, e ene avanend S e

Be It Rememb ared That heretofore and on the.._.Sth

.day of

Deocerhian
2 2 L2 e

A. D. 19 ..2.3*, the same being one of the regular judicial days
of the T'\ﬂﬂﬂvtr

Term, A. D. 10. ——20,, the following proc(,edmgs (inter .\\n)
were had 2ud entered of record in saxd Courh to-wit:

THEVPEOPLE, ETC.,

: B £ . - T
x., 2553308 SR - - —
. _Xemmeth. k’e,u"‘art ”0!'-1"»&'1. Jn ' ' B S R ~
./ ) . . . .. - ;

~

.
At this day comes....rcssmapimo~ Lo —Fraing

‘ ¥sq.; ;
sttnct Attorney, who prOeecutes the pltas of Tr

£ Prorte in_this behalf, and th 1 defendant
snneth Herhexh dotiw*r*. . r.ls © an ¢ said dcfendan

is brought into Court. And thereupon, after due investigation, it appearing to the Court that the saiad

defendant is 2 poor person and unable to employ counse}, It ¥s Ordered by the Court that
Rohert Emerson

T‘ﬁ e of the
Attorneys of this Court be, and he 1s, 2ssigned to defend him herein ’

state or coror{ o, i | - C L -CQ Spewdix -

/// /A
STATE OF COLORADO, 8 farold D, .oss, Judbe ]
S 'f Mesa 5. Mesa County Court
County o \ o ] . -
1, . Anita Delfelder Cletk of the_ SOUntyY  ooure
of esa

County, State of Colorado, do hereby certify the above
and foregoing to be a true, complete and perfect transcript and copy of a certain Order had and entered of

record in said Court, in 2 cause therein lately pending, wherein Tue PropLE, etc., was plaintiff, and
Kenneth Herbert Pothan, Jx

was defendant,
as the same now remains on record in this Court. .
In Witness Whereo!, I have hereunto set iy hand and nﬁi\ed the Scal of
said Court, at the Court House in. Mesa
County and State aforeseid, this ... 2% (hy of
.Decembax JALD.10. T3
Anfita Delfelder - .Cl.;:m: :
By.... J.‘\’)Q,Al@&lad& / &%chﬂ,ua ~Derorr CLenxk,
t Blumberg '
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IN THE DISTRICT COURT IN AND FOR THE
COUNTY OF MESA AND STATE OF COLORADO

ACTION NO. ___X10065

plaintiff
© Lrr e
-vs- . MINUTE ORDER 1 *~
| et gt
KENNETH HERBERT BOTHAM, JR. vl
defendant ‘ o R
j Vycﬂ
Date and Time: March 1 , 19 77 R am. cse?:.;m.
Nature of Hearing:
Presiding Judge: A Wm. M. Ela
People Appeared By:
Defendant Appeared By:
bAppointed: ) Retained:

‘Court Reporter:

Clerk or .Deputy:

Witnesses:

The Court has for attention the matter of defendant's
AEjo By Bt sr—en £ oF att S T 3 €
ga ion ror e payment of attorney's fees and court costs for the
trial preparation and trial proceedings prior to this date. The Court
is aware that the Public Defender’'s office has been appointed to
represent the Defendant and that in addition to counsel fees obligations
there have been substantial obligations incurred for witnéss fees
and court costs. In the course of the proceedings, the court has
been exposed to possible substantial assets of the defendant which do
not appear to be exempt property or free from the right of liquidation
to satisfy defendant's obligation for payment of the above referred
to expenses and the court being aware that various persons are
presently holding defendant's properties and to prevent the dissipation
of said assets and the establishment of propriety for utilizing said
properties for payment of expenses,
IT IS THEREFORE ORDERED That a citation issue to any
persons known to the court to have access to the defendant's properties
for the purpose of having them appear and show cause why defendant's
properties should not be delivered to the Sheriff of Mesa County for
holding pending final determination of defendant's obligations of
applying the proceeds of the sale of said property to satisfy afore-
mentioned obligations. Accordingly, the Clerk of the Court will
issue citations to be served by the sheriff.

//‘74‘”////4

Judge
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IN THE DISTRICT COURT IN AND FOR THE
COUNTY OF MESA AND STATE OF COLORADO
ACTION No. _ A /0065 v
F \\5 q\c“ poy @P‘
\N CO\\
WESH \CSn
plaintitt N
1
, G
-vs- MINUTE ORDER 4 >
Conatd) dhos donZ MM/ (L.
defengant
Date and Time: 72(/&(//{/ 3/ 19727 __, 232 am, P
Nature of Hearing: MWJ ///M &M
Presiding Judge: %77 VZ)) G

Sren s %@é Z//;;;/@m oo s ERLS

Retained:

People Appeared By:

Defendant Appeared By:
Appointed:

G
/fa%;{ L Dt

Court Reporter:

Clerk or Deputy:

Witnesses:

Action by Court: L trnas Lotold, ,é/é//c/ MM 2 2L

/ e ol T, A/{/ it B OE W«M/{/M/M ot
(’MM Wﬂg&/ox , 7708 Theiore @‘?//"M{Z c/MM/ Se L)

J /é/_//x,d/é z/-occzyﬁ %Mv;//_/ ﬁ//M/ZL/LM/,W MM ,;/-/,éf
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Certified to be a full
irve and correct copy of
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I TED DISTPICT COURT IN AMD TOR TIT
COMLLY OF MESR ANDY STATF OF CCLODADRO

Actionilc. ¥10,765

PZCTLE OF TER STATE OF CCLOTADO
Flaintiff-2:pellece
vs.

RINHETE I, EOTIRNM, Jr.,

Lefzndant~-*m"pallant.

MATTIDR COMING ON FOR HEARIWNG and the Court beinc duly
advised in the premises, it is herehy ordered,

TI2™ the Sheriff of ¥asa County or anv other »narty
having in his custody or ceontrol, sssets helenging to the
cfendant-2np2llant or claimzed to lelong to Nefandant-

2onellant is hereby staved from sellinag such assets or

othervise disposing of sare.

DONE IN OPEN COURT TFIS Sonry oF Aood , 1977,
]

Wm. M. B

a ny custedy
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