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’ FiLcD IN Trc B
SUPREME COURI
OF ThE STATE OF COLORADO
! JUNLG 1978

No. . e X H /&; r&wg"lzm.

IN THE SUPREME COURT OF THE STATE OF COLORADO

ROBERT BOULIES,
Petitioner,

VS. ORIGINAL PROCEEDING

PURSUANT TO RULE 21
COLORADO APPELLATE RULES
IN THE NATURE OF MANDAMUS

THE DISTRICT COURT IN AND
FOR THE NINETEENTH JUDICIAL
DISTRICT AND STATE OF
COLORADO: Honorable Donald A.
Carpenter, Presiding.

COMES NOW Robert Boulies, Petitioner herein, by and through his
attorneys, and respectfully requests this Honorable Court to issue an Order
directing Respondent Court to (1) grant Petitioner's motion pursuant to Rule
35 (a), Colorado Rules of Criminal Procedure and C.R.S. 1973, 18-1-410 (IXf),
as amended, and resentence Petitioner on his aggravated robbery conviction,
pursuant to C.R.S. 1973, 18-1-105, as amended; (2) to proceed with a
determination on the merits of Petitioner's motion pursuant to Rule 35 (a),
Colo. R. Crim. P. and C.R.S. 1973, 18-1-410 (1)(f), as amended, in respect to
whether Petitioner should be resentenced to concurrent sentences for his
two convictions which are based on the same act arising out of the same
criminal episode, pursuant to C.R.S. 1973, 18-1-408 (3); and (3) to proceed
with a determination as to whether Petit;oner should be granted a sentence
reducticn/reconsideration as requested in Petitioner's motion pursuant to

Rule 35 (a), Colo. R. Crim. P., the aforesaid motion being filed in and

subsequently denied by Respondent Court.

AND as grounds therefor, Petitioner, bv and through his attorneys,

states as follows:




That Respondent Court has proceeded in direct contravention of
the promulgated rules and previous decisions of this Court, ruling that it
lacks jurisdiction to entertain the relief requested in Petitioner's motion
pursuant to Rule 35 (a), Colorado Rules of Criminal Procedure. The
Respondent Court has abused its diseretion by denying Petitioner relief to
which he is entitled as a matter of law. Petitioner is without a plain, speedy
and adequate remedy should this Honorable Court refuse to exercise its

original jurisdiction in this matter.
11

That the facts upon which Petitioner contends that Respondent
Court is acting in direct contravention of previous decisions of this Court
and in a manner abusing its discretion are as follows:

1. On April 26, 1972, Petitioner was convicted of the offenses of
first degree murder and aggravated robbery, pursuant to C.R.S. 1963, 40-2-3,
as amended and C.R.S. 1963, 40-5-1, as amended, respectively.

2. Petitioner was sentenced on July 10, 1972, to a term of life for
the first degree murder and to a term of fifty (50) years to life for the
aggravated robbery, said sentences to run consecutively. These sentences
were, at the time of sentencing, within the statutorily prescribed penalties.

3. On May 20, 1975, the Colorado Court of Appeals, in case number
74-329, affirmed Petitioner's convictions in a decision reported at 545 P.2d
1050.

4. That a Petition for Rehearing was filed on June 3, 1975, in the
Court of Appeals, which was denied on June 10, 1975.

5. As a result of the oversight or negligence of one of Petitioner's
previous Deputy Public Defenders, a Petition for Writ of Certiorari was
never filed in the Colorado Supreme Court within the time frame provided

by Rule 52, Colorado Appellate Rules. Two years later, upon being advised



of the failure of his attorneys to file the necessary petition for review by
the Colorado Supreme Court, Petitioner prepared, as soon as possible
thereafter, pro se motions which he filed with the Colorado Supreme Court.
By those motions, Petitioner sought leave to proceed in forma pauperis and

leave to file a Petition for Writ of Certiorari out-of-time.

6. On August 18, 1977, the Colorado Supreme Court entered an

Order in case number C-1331, Boulies v. People, denying Petitioner's Petition

fo Writ of Certiorari.(See Appendix I)

7. As a result of the entry of this Court's Order denying the

Petition for Writ of Certiorari, Petitioner filed on December 14, 1977, within
the 120 days provided therefore, a motion pursuant to 35 (a), Colo. R. Crim.
P., seeking resentencing pursuant to C.R.S. 1973, 18-1-410 (1) (f), as amended,
in conformance with the amendatory legislation which had been enacted
sinee his 1972 sentencing, and a sentence reduction/reconsideration.(Appendix I

8. On May 31, 1978, the Respondent Court conducted a hearing on
Petitioner's Rule 35 (a), Colo. R. Crim. P. motion and denied said motion,

ruling that the court did not have jurisdiction to grant Petitioner the relief

requested therein.(Appendix III)

iIL. THE TRIAL COURT HAS JURISDICTION TO GRANT THE RELIEF
REQUESTED IN PETITIONER'S MOTION PURSUANT TO RULE 35 (a),

COLORADO RULES OF CRIMINAL PROCEDURE.

Ruie 35 (a), Colorado Rules of Criminal Procedure, provides, in

pertinent part, as follows:

The court may correct an illegal sentence at any time
and may correct a sentence imposed in an illegal manner
within the time provided herein for the reduction of a
sentence. The court may reduce a sentence within 120 days
after the sentence is imposed, or within 120 days after receipt
by the court of a remittitur issued upon affirmance of the
judgment or dismissal of the appeal, or within 120 days after
entry of any order or judgment of the appellate court denying
review, or having the eiiect of upnholding a judgment of
conviction. . . (Emphasis added)




The August 18, 1977 Order of this Court (Appendix 1) denying
Petitioner's Petition for Writ of Certiorari, preceded as it was by
Petitioner's pro se motion pursuant to Rule 26 (b), Colorado Appellate Rules,
for leave to file a Petition for Writ of Certiorari out-of-time, impliedly
granted Petitioner's motion for leave to file out-of-time. Though
Petitioner's convictions had been affirmed by the Court of Appeals in May,
1875, this Court's granting of Petitioner's motion for leave to file out-of-
time a Petition for Writ of Certiorari, pursuant to his showing of good cause,
reinstated jurisdiction, which had heretofore lapsed, in the appellate courts
of Colorado. In the same manner as the appellate courts may cure the
jurisdictional defect of an untimely filed Notice of Appeal in a criminal case

through the procedural vehicle of Rule 26 (b), Colorado Appellate Rules, see

People v. Allen, 182 Colo. 395, 513 P.2d 1060 (1973), so too may they rely

upon Rule 26 (b), Colorado Appellate Rules, to reinstate jurisdiction in the
judiciary by granting a motion to enlarge the time prescribed by Rule 52,
Colorado Appellate Rules.

Once the appellate courts reinstated jurisdietion, the Order of
August 18, 1977 had the effect of upholding Petitioner's judgments of
convictions in criminal action number 7704 in the Weld County Distriet
Court. Resultantly, the provisions of Rule 35 (a), Colo. R. Crim. P., then
permitted Petitioner 120 days to seek relief in the nature of correction or
reconsideration of previously imposed sentence.

Moreover, the Colorado courts have held that Crim. P. 35 {a) is a
valid procedural rule which suspends the finality of a convietion for a period

of 120 days after final disposition on appeal. People v. Smith,

Colo. , 536 P.2d 820 (1975). Inasmuch as Petitioner's Crim. P. 35 (a)

motion was filed in Respondent Court within 120 days of this Court's August '
18, 1977 Order upholding Petitioner's 1972 convictions, prior to the
attachment of finality, the trial court had jurisdiction to entertain the relief

requested in that motion. Spann v. People, Colo. , 581 P.2d 1288

(1977); Naranjo v. District Court, Colo. , 535 P.2d 36 (1975).




-

Specifically, as finality had not yet reattached to Petitioner's
convictions prior to his request for resentencing pursuant to C.R.S. 1973, 18-
1-410 (IXf), Petitioner is entitled, as a matter of law, to be resentenced on

the aggravated robbery. Salas v. District Court, Colo. , 548 P.2d

605 (1976). Under the same analysis, Petitioner is also entitled, as a matter
of law, to the Respondent Court's determination as to whether he should
have his sentences corrected to run concurrently, rather than consecutively,
in conformance with C.R.S. 1973, 18-1-408 (3). This determination will hinge
upon the Respondent Court's ruling as to whether the two convictions were

supported by identical evidence, as is Petiticner's contention. People v.

Anderson, 187 Colo. 171, 529 P.2d 310 (1974). Lastly, Petitioner, having filed
his Crim. P. 35 (a) motion within 120 days of this Court's August 18, 1977
Order, must be accorded the Respondent Court's discretionary ruling as to

whether or not Petitioner should be granted a sentence reduction/recon-

sideration.

WHEREFORE, Robert Boulies, Petitioner herein, respectfully
requests this Honorable Court to issue an Order directing Respondent Court
to (1) grant Petitioner’s motion pursuant to Rule 35 (a), Colorado Rules of
Criminal Procedure and C.R.S. 1973, 18-1-410 (1)(f), as amended, and
resentence Petitioner on his aggravated robbery conviction, pursuant to
C.R.S. 1973, 18-1-105, as amended; (2) to proceed with a determination on the
merits of Petitioner’s motion pursuant to Rule 35 (a), Colo. R. Crim. P. and
C.R.S. 1973, 18-1-410 (1)(f), as amended, in respect to whether Petitioner
should be resentenced to concurrent sentences for his two eonvietions which
are based on the same act arising out of the same criminal episode, pursuant
to C.R.S. 1973, 18-1-408 (3); and (3) to proceed with a determination gs to
whether Petitioner should be granted a sentence reduction/reconsideration

as requested in Petitioner's motion pursuant to Rule 35 (a), Colo. R. Crim.

P. Respectfully submitted,

PAULA K. MILLER

Deputy State Public Defender
Attorney for Petitioner

1575 Sherman Street

Denver, Colorado 80203
839-2663
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CF THe STATE OF COLORALO

FORERT BEOULIZS,
Petitioner,
C-1331

- TIE PECPIE CF THE STATE OF
COLORALQ,

‘Respondent.

.
— " Nt e e e St s St et

Upon consideration of the motion of the petitioner for leave o
proceed in forma pauperis with the pstition for writ of certiorari in the
above cause, and being sufficiently advised in the premises, it is this day
ordered that said motion ke, and hecsby is, grant

On consideration of the petition of the vetitioner for a writ
of oertlorarl in the above cause, and being sufficiently advised in the
premises, it is this day orxdered that said petition be, and herxeby is,
denied.

BY TiE CCURT, EN 2ANC, AUGLST 15, 1977.

el C/Ef](‘(] La Supraing B DTH
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CEXTICRARL TO THE COURT OF APPEALS

Court of Appeals No. 74-329
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CRIMINAL ACTION NG. 7734

THE PEOPLE OF TYUE
STATE OF COLORADOQ,
VIOTION 2URSUANT
TO RULE 35 (a),
COLCRADC
RULES OF CRIMINAL
PROCEDURE

Plaintiff,
VS.
ROBERT BOULIE

y

Defendant.

et ) bd bm? A e b G g el

COMES NOW the Defendant, Raobert Zoulies, by and through hi

!
attorneys, Rollie R. Rogers, Coiorado State PRublic Defender, and his
Depuly, Paula K. Miller, and moves (nis Leonoraole Court for a correction of

Defendsant's sentences in conformance wita ges in the law which

have transpired since Deiendant's original sentencing pursuant to C.R.S.
1973, 18-1-410 (f), as amended, and for reconsideration and reduction of
Defendant's sentence in accocdance witn the nersonal factors submi

nerein, all as provided {or by Rule 3% (o), Coloracdo Rules ¢f Crimin

2rocedure.
\$p' vygm A * ~af . A no o 2 AT
AND as grounds therelor, Defencant statles as rollows:
1 De.-“ ,«dn—w arow . grat s am A ) 2 10O P armac At s A
ie {efidant was Convitield On ADTIL &0, 1Uid QI aggravaied
. 7 . n cene DT P T e Y e SR e~ Tk
roboery, oursuant to C.R.S. 1883, 4u-3-l, 25 amended, and of first degree

raurder, pursuant to C.R.S. 1983, 40-2-3, as amended. These convictioas
arose out o:i an incident in Greeley, Colorado, on Ccetooer 23, i87i, waerain
raurder was committed curing the course ol & roooery of a liguor store.

2. Defendant was senteaced on Jduly 10, 1972, by the Ionoravie

“y

A~ ~ - : " K T S b lal koY o . o E -~ .
aggravaled roobery, said sentence oeing within the statutorily preserided

APPENDIX I



mimimum of four (4) years and maximum of life provided for by the then

annyli L - -~ PN : : : -—amh D P . -
appilcaonie roobery statute, and to life imprisonment for the first degree

murder. The sentences imoosed were ordered |

:
3. On May 23, 1975, the Colorade

Delendant's convictions in 2

o & deeision reported at 545 2.24 1630.
4. Defendant {iied a oro se motion with the Colorado Supreme

Court seexing leave to proceed in forma pauperis and out-of-time with a

Petition for Certiorari in this case.

ve . " i PR - - 3 . M~ YO0y . e PN 3
3. On August 13, 1977, in case number C-i23l, the Coioradco

Supreme Court, en bang, denied Delendani’s 2 ca for & Writ of Certiorari,

N

thereby making a {inal disposition

copy or the Supreme Courl's August 13, I

Motion and marked as Derfendant's Txhidit L
-~ . - 7 Ve A N > - et
S, Pursuant %o Ruie 35 (&), Colorado Rules of Criminal

Procedure, the finality of a delfendant’s convictions are suspended fov a

period of 120 days after {inal disposition on appeal,
Al S e araacd nd/or recuction of senten
motion for correction and/or recuction of senta;
7. This Honorabie Coust nas [urisciction of his Motica in that

120 days have not yet eclapsed irom ine August .3, 1877 Crcer denying

8. The Colorado legisiature enaciaed (he Colorado Crimi
. . Y4 3 - -~
inappiicadble to Defendant at the time o

now to Defendant pursuant to C.R.S. 078, 18-

pcesent provisions naviag eifcciuated the lollowing significant changes n
3 oA - N ~aca e A D Dt - e s A
Colorado law in respect t0 the sentences imposed ugon peiendant on sy Wi,

1972:
.
oo L Ea Vs b RPN Arrrv Ayt A NN
a. C.R.S, 15738, 13-4-302 classilies aggravated rooocery

as a class 3 felony;
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term for this type of disease, to coniront and cdeal realistieally with his

prodlem of alcoholism since ki

w

‘ncarceration. Appended to this Motion are

reports and letters {rom orison guc

well as from individuais not empioyess of e institution, with whom

Defendant has had con

] ntact through &his years of participation in and
associaton with rehabilitational and educational programs, which attest to

the above. These letters and reporis are marked as Defendant's Exhibits,

Numbers 2 through 217.

o)

12. In light of the excellent progress Defendant has made in his
nearly six (8) years of continuous incarceration at the Colorade State
Penitentiary, evidenced by the letters appenced hereto and the testimoay

which will be presented at Defencant's nearing on tais Motion, extended

incarceration may prove counterproductive to (ne renaciiitative goals of our

penal system and contrary to the best interests of Dele

iis previously imposed sentences in

accordance with the statutory provisions and the

mattiers as set forth herein.

raspect u“y Suom.' ed,

nuor..ey lor D *.e..cant
1575 Sherman Sireet
Denver, Coloraco 80203
c39-26¢64
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IN THIE DISTRICT COURT IN AND FFOR THE
COUNTY OF WELD AND
TATE O COLORADO

A
Criminal Action No. 7704
- 1T REVIEMDBE e ¢ s eln 2 3lst ey f May
21T REMEMDBERED, That heretofore ancd on to-wii, the day of ’
1 781 i : Yo i Taa] 4 Januaxry ‘o 78
A.D. 19 , the same being one of the regular juridical days of ihe Ty A. D9

I’
A
Term of Court, the following proceedings, inter alia, were nad and entered of record in said Court to-witl:

AT ) URT
THE PEOPLE OF THE . ORDER OF COU

STATE OF COLORADO DONALD A. CARPENTER

vS. ,:' Juggzge
\ HENRIETTA BRENUVNER
> Reporter
ROBERT BCULIES, { LORI D. BOETTCHER
N lerk
Y

Defendant

The People appear in Couxrt by Michael A. Varallo; Defendant appears
in Court in perscn and by Paula X iller. Cause comes on for nearing orn
Defendant’'s Motion Pursuant to Rule 35{(a), Colorado Rules of Criminal

Procedure. Arguments of counsel. The Court FINDS it does not have juric-

diction to reopen this case.

APPENDIX 1II
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