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COD a0 apms
LD Yoo,

STATE OF COLORADO

COLUMBIA SAVINGS ANp LOAN ASSOCIATION, ) Zggzéﬁ;ﬁfkfﬁ=vv&cé&5"
a Colorado corporation, ) e
)
Petitioner, )
)
vs. )
)
THE DISTRICT COURT IN AND FOR THE COUNTY ) PETITION IN ORIGINAL
OF CLEAR CREEK, STATE OF COLORADO; THE ) PROCEEDING UNDER ¢
HONORABLE VASCO SEAVEY, JUDGE OF THE ) COLORADO APPELLATE .
DISTRICT COURT IN AND FOR THE COUNTY OF ) RULES 21 FOR A 3
CLEAR CREEK, STATE OF COLORADO; WALLAGE ) WRIT OF PROHIBITION ;
D. PALMER and H. J. BISHOP II d/b/a ) {
PALMER BISHOP ARCHITECTS; BECKETT HARMON ) b
B ASSOCTIATES INCORPORATED; GARIAND COX ) :
1 | ASSOCIATES INCORPORATED; and RUSSELL M. ) ;
: MILLER, ) 3
) i3
Respondents., )

COMES NOW the Petitioner, Columbia Savings and Loan | ;
.  Association, by and through its attorneys, C. J. Hafertepen and
~Gregory F, Palcanis, and hereby submits its Petition in Original
Proceeding Under Colorado Appellate Rules 21 for a Writ of
Prohibition.

FACTS

i
1
H
)
The subject of this Writ of Prohibition concerns a Ef

mechanic's lien action filed on the Georgetown Hose Company,

R -

Georgetown, Colorado. The action was filed on June 21, 1972, and
at that time, the Defendants named were the Argentine Corporation !
and William McCombs. The case did not go to trial; however, a i,
judgment was entered by Order dated February 22, 1974. A copy
T .Of said Order is attached hereto as Petitioner's Exhibit A ana

incorporated herein by this reference. By the terms of the

Pyor-gitvarapuidiid

February 22 Order, the Defendant William McCombs was dismissed

from the action with prejudice, the Counterclaim of the Defendant

. ———

il Argentine Corporation was dismissed with prejudice and the




Argentine Corporation was relieved ffom further participating in
the action. 1In conjunction with the February 22 Order, an Order
was entered on March 8, 1974, nunc Pro tunc February 22, 1974,
which entered judgment against the Argentine Corporation in the
amount of $23,572.50. A copy of said Order is attached hereto as
Petitioner's Exhibit B and incorporated herein by this reference.

On November 7, 1974, some nine months after the February
22 Order, Petitioner was made a party Defendant to the within
action. A copy of said Order of Joinder is attached hereto as
Petitioner's Exhibit C and incorporated herein by this reference.
Petitioner ﬁas mailed a copy of an Amended Complaint and answered
same. On or about July 2, 1975, Petitioner filed a Motion to
Dismiss for Lack of Jurisdiction. 1In its Motion, Petitioner
contended that through the February 22 Order, a Final Judgment
was entered in the within action, which Order was never properly
set aside or altered in accordance with the Colorado Rules of Civil
Procedure, 1In accordance with this Final Judgment, the case was'
effectively terminated and thereby the Court lost jurisdiction
over the within action and had no power to grant the November 7,
1974 Order which made Petitioner a party.

On August 7, 1975, the Honorable Ronald J, Hardesty heard
Petitioner's Motion to Dismiss and at Plaintiffs' request set the
matter down for a future date to be set after simultaneous briefs
had been filed by the Petitioner and Plaintiffs concerning whether
the Court loses jurisdiction after a Final Judgment has been
entered. Briefs wefe filed by both parties and, in addition,
Plaintiffs filed with the Court a Stipulation and proposed Order,
copies of which are attached hereto as Petitioner's Exhibits D and E
respectively. Petitioner filed an objection to the proposed Order
objecting to the fact that said Order purports to allow the Plain-
tiffs and the Defendant Argentine Corporation to stipulate to the
jurisdiction of the Court. A hearing on Petitioner's Motion to

Dismiss for Lack of Jurisdiction as well as the stipulation entered

h_______.ﬂ-.__



into between Plaintiffs and the Defeﬁdant Argentine Corporation was
heard on January 23, 1976, At said hearing the Honorable Vasco
Seavey presided and entered an Order denying Petitioner's Motion

to Dismiss for Lack of Jurisdiction and granting the Plaintiffs'
Motion to set aside the judgment (Petitioner's Exhibit B) and
stayed the proceedings for 30 days in order to allbw Columbia
Savings and Loan Association time to appeal.

Petitioner seeks relief in the nature of a Writ of
Prohibition from the Order of November 7, 1974 in which it was
made a party to the action and from the Order of January 23, 1976
which purported to restore jurisdiction in the Court.

JURISDICTION OF THIS COURT

The jurisdiction of this Court is invoked under Rule 21
of the Colorado Appellate Rules. Petitioner contends that the
Clear Creek County District Court is proceeding without or in
excess of its jurisdiction over the subject matter of the Complaint.
Where a court proceeds without jurisdiction over the subject matﬁer
of a Complaint, a remedy in the nature of probibition is appropriate.

Colorado Springs v, District Court, 184 Colo. 177, 519 P.2d 325

(1974) .

THE CLEAR CREEK COUNTY DISTRICT COURT IS PROCEEDING
WITHOUT OR IN EXCESS OF ITS JURISDICTION

By its Order of February 22, 1974 (Petitioner's Exhibit A)
and the subsequent Order of March 8, 1974 (Petitioner's Exhibit B),
a Final Judgment was entered in the within action. As such, the
Court lost jurisdiction in respect to any matters concerning the
within action except those matters properly brought before it
pursuant to the Colorado Rules of Civil Procedure. As such, the
Court had no jurisdiction to enter the Order of November 7; 1974 which
made Petitioner a party to this suit (Petitioner's Exhibit C), and
it had no jurisdiction to enter the Order of January 23, 1976 con-
cerning the Plaintiffs'and Defendant Argentine Corporation's

stipulation.

|




1. The effect of the February 22, 1974 Order was to

enter a Final Judgment in the within case.

As earlier stated, the original Defendants in the
within action were the Argentine Corporation and William McCombs.
These were the only Defendants involved in the action when the
Court entered the February 22, 1974 Order. 1In that Order the Court
relieved the Argentine Corporation from further participating in
the action, dismissed Defendant Argentine Corporation's Counter-
claim with prejudice, and dismissed all claims against the
Defendant William McCombs with prejudice. The entry of the March
8, 1974 Order, nunc pro tunc February 22, 1974, entered the amount
of monetary damages in accordance with the earlier Order.

A final judgment is one which terminates the proceed-
ings between the parties to the action and leaves nothing further
for the Court to do in respect to completely determining the rights

of the parties involved in the proceedings. Johnson v. Johnson,

132 Colo. 236, 287 P.2d 49 (1955); Levine v. Empire, 34 Colo. App.

235, 527 P.2d 910 (1974); sStillings v. Davies, 158 Colo. 308, 406

P.2d 337 (1965).

It is clear from a reading of the February 22, 1974
Order that there were no further issues to be resolved between the
Plaintiffs and the two Defendants in the action. One‘Defendant was
dismissed with prejudice and the other Defendant had its Counter-
claim dismissed with prejudice, was relieved from further partici-
pating in the action; and had a Judgment entered against it.

2. The Clear Creek County District Court lost jurisdiction

over the subject matter of the Complaint by virtue of the February

22, 1974 Order.

After a—Final Judgment has been entered, the Court
loses jurisdiction over the subject matter of the Complaint and may
only alter, amend or vacate the judgment by appropriate motion under
either Rule 59 or Rule 60 of the Colorado Rules of Civil Procedure.

Cortvrient v. Cortvrient, 146 Cole. 387, 361 P.2d. 767 (1961);

__——-ﬁ_




These rules set forth the only action which a Court may take in
respect to a Final Judgment and it is clear from a reading thereof,
that the Court has no jurisdiction to add an additional party to
an action or to allow stipulations concerning jurisdiction after

a Final Judgment has been entered.

In addition, it should be noted that after the

expiration of the applicable time required by the Colorado Rules

of Civil Procedure to perfect an appeal of a judgment, the judgment
becomes final and the litigation in the trial court terminates and
the court loses jurisdiction in respect to this aspect of the case.

Jouflas v. Hampton, Colo. App., 527 P.2d 1191, (1974). There was

no motion for new trial filed in this case and therefore, the

Court has lost jurisdiction in respect to the litigation. Respondents'
actions indicate that they are attempting to bring Petitioner into
this action in order to litigate issues which were décided almost

two years ago by the February 22, 1974 Order. Petitioner contends

that this is improper from not only a jurisdictional standpoint but
also from an equitable standpoint.

3. Parties to an action cannot attempt to confer juris-

diction upon a Court through stipulation.

Petitioner has contended that the Court lost jurisdic-
tion when it entered a Final Judgment in the within action., There
has never been a motion pursuant to Rule 59 or 60 of the Colorado
Rules of Civil Procedure asking that the Judgment be set aside or a
motion for a new trial. Additionally, some eight months passed from
the time the Final Judgment was entered until Petitioner was made a
party to the within action, and some 23 months expired from the time
that the Final Judgment was entered until the Plaintiffs and the
De fendant Argentine Corporation asked the Court to grant their
Stipulation which vacated the March 8, 1974 Order (Petitioner's
Exhibit B) and conferred jurisdiction in the Court, This latter
request made upon the Court certainly was not made within a reasonable

time‘from the entry date of the Final Judgment nor was there any

_—————-—————‘



cause shown for which the Stipulation should be granted. It is
apparent that the Stipulation was executed for the sole purpose of
joining Petitioner in a case which for all purposes has already

been 1itigated and decided. At this point, Petitioner should not

be penalized for the ramifications of the original parties' failure
to name it at the beginning of the case. Notwithstanding the above,
Petitioner contends that regardless of the conditions surrounding
the Stipulation and Order, it is not possible for the parties to
consent to give the Court jurisdiction over a cause. The law

alone can confer jurisdiction over the subject matter of a Complaint.

Molandin v. Colo., Central Railroad Co., 3 Colo. 173 (1877).

CONCLU§£9§

Petitioner contends that by entering a Final Judgment
the within case was effectively terminated. As such, the Court
lost jurisdiction over the subject matter of the Complaint and the
parties. The Ex Parte Motion making the Petitioner a party to the
within action was granted after the Final Judgment had been entefed
and prior to any action being taken to attempt to restore juris-
diction in the Court. As such, the Court had no jurisdiction to
enter the November 7, 1974 Order and Petitioner was, therefore,
improperly made a party to the within action. The Motion to make
Petitioner a party to the within action has never been reinstated
by the Plaintiffs and, therefore, even if the Court did have juris-
diction by reason of the January 23, 1976 Order by which the
Plaintiffs and the Defendant Argentine Corporation stipulated to
the jurisdiction of the Court, Petitioner has not properly been
made a party to the within action.

Petitioner also contends that the Plaintiffs and the
Defendant Argentine Corporation cannot stipulate to the jurisdiction
of the Court after jurisdiction has been lost. When an action has
been terminated and the Court has lost jurisdiction, it does not
havé the power to add new parties. If a party desires to bring

suit against another based on a course of action that has already

-~ e —



been determined in a preceding actioﬁ, a new action should be
commenced in order to allow all the issues to be heard. This

is not possible in the within action due to the provisions of the
February 22, 1974 Order. The case has terminated, and there should
be no further orders entered which are not provided for by law or

the Rules of Civil Procedure.

It is, therefore, prayed by the Petitioner, Columbia
Savings and Loan Association, by and through its attorneys. C. J.
Hafertepen and Gregory F. Palcanis, (1) that an 6rder issue from
this Court directing The Honorable Vasco Seavey and the District
Court in and for the County of Clear Creek, State of Colorado, to
show cause why they should not be ordered and directed to vacate
and set aside the Orders entered in Civil Action No. 10831 on
November 7, 1974 which joined Petitioner as a party Defendant to
the within action, and January 23, 1976 which denied Petitioner's
Motion to Dismiss for Lack of Jurisdiction and which purports to
place jurisdiction in the Court over the within action; and (2)
that an Order issue directing the Respondents to show cause why
they should not be prohibited from further prosecution of the suit
against Columbia Savings and Loan Association in Civil Action No.
10831; and (3) that all further proceedings in said action be
stayed until this Court has determined whether the District Court
in and for the County of Clear Creek has jurisdiction over the
subject matter of the within action; and (4} that the entire record
on file in the Clerk of the District Court of Clear Creek County in
Civil Action No. 10831 be forthwith certified to the Court.

C. J. HAFERTEPEN, NO. 2587, and
GREGORY F. PALCANIS, NO. 5?99

]574/:1——«;/ /" /(~'

Attdrneyy for - the Petitioner

Columbia Savings and Loan Association
110 - 16th Street

Denver, Colorado 80202 292-9900

Petitioner's Address:

Petroleum Club Building

110 - 16th Street ‘




STATE OF COLORADO )
_ ) SS.
CITY AND COUNTY OF DENVER )
COMES NOW Gregory F. Palcanis of lawful age who being
first duly sworn, upon his oath, deposes and says that he has read
the above and foregoing Petition; that he is one of counsel involved

in the within matter and has personal knowledge of it; and that all

matters therein are true to the best of his knowledge, information

and belief.

/T‘CL}(' y /:"' /

/ Grégory F. Palcanis

Subscribed and sworn to before me this /E?//7day of February, 1976.

My commission expires:

/ o
uﬁéaZ2¢?(’ -‘1224?<ﬁ<”ﬂfi

Notary Public
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IN THE DISTRICT COURT
IN AND FOR THE COUNTY OF CLEAR CREEK

STATE OF COLORADO

FILED IN THE DISTRICT COURT
‘)ﬁARCRHK COUNTY

NI fL:l WJZ%

/9@

Civil Action No. 10831

WALLACE D. PALMER, and

. J. BISNOP, II, d/b/a

PALMER BISHOP ARCHITECTS,

- BECKETT HARMON ASSOCIATES, INC.,

GARLAND COX ASSOCIATES, INC
RUSSELL M. MILLER,

CLERK

q DEPUT .
., an

ORDER

VS.

ARGENTINE CORPORATION and

)

)

)

)

)

)

)

Plaintiffs, )
)

)

;

WILLIAM McCOMBS, )
)

)

Defendants.

THIS MATTER, having come before the Court on the parties
SEinlation for Entry on Consent‘Judgment and Stipulation for
Dismissal of Counterclaim and Defendant McComb's Motion for
Suﬁmary Judgment, and the Court, being fully advised in the
premises, finds that the Stipulations are reasonable and should
be approved by the Court and that the Motion for Summary Judgment
should be granted. '

IT IS THEREFORE ORDERED that the judgment be entefed.in
favor of Plaintiffs and againét Defendant Argentine Corporation
and that the amount of such judgment shall be détermined by the

amount of damages, if any, which Plaintiffs may establish in any

further proceeding in this action. '
IT;IS FURTHER ORDERED that Argentine Corporation be relieved
from participating further in this action.

"IT IS FURTHER ORDERED that Defendant Argentine Corporation's

counterclaim be dismissed with prejudice.

IT IS FURTHER ORDERED that all claims against Defendant William
Y. McCombs be dismissed with prejudice.
Dated this 22 -—day ot February, 1974.

" BY THE COURT:

Eﬁﬁmmg@éu A mu((/ /v/?'—y/o'\/& Z/Z/

DISTRICT JUBGE
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L THE DUSTRICT COURT 1IN AND V02 THE
COUNTY OF CL&AR QPLL;
STATE OF COLORADQ
Civil Action Mo. 10831

WALLACE D. PALMER, and

IL.J. BISHOP, IT, d/b/a

PALMER BISHOP ARCHUTTECTS,
RECKETT HARMON ASSOCIATES, ING
CARLAND COX ASSCCIATES, INC.,

and RUSSELL M. MILLER, CRDER

Plaintiffs,

ARGENTING CORPORATION,

Defendant.

N’ N’ e N NN N N N N N N N

This matter coming on to be heard pursuant to stipulation of
the parties,

IT IS hLRVBY ORDLQLD that judgment is entered nunc pro tunc

C et TN RTINS FYER IS TRy R T A e g o,

“February 22 “1974 in favor of the plaintiffs and against the defendant
Argentine Corporation in the sum of TWENTY THREE THQOUSAND FOUR HUNDRED
EIGHTY NINE AND 50/100 ($23,489.50) DOLLARS plus costs of this suit in

the amount of $26.00 filing fees, $10.00 sexrvice of Summons and Complaint,
$25.00 payment of jury fee and $22.00 to the Clerk and Recorder, Clear
Creek County, for filing of mechanics liens and 1lis pendens, for a total
judgment of TWENTY THREE THOUSAND FIVE HUNDRED SEVENTY TWO AND 50/100

($23,572.50) DOLLARS. | )

/’ s |
Done this the 3 day of //{ﬂ“/( , 1974 nunc pro tunc
February 22, 1974,

pY THZ COURT

/Ezﬁihmﬂhg é&fﬂ&&{;i3> DONATD T TARLESTY, Dictricn Judsa
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ARCETCLUL COLPORNT IO,
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V)
S,
f
o
Py
C

: r
Doelendant.

This matter coming oo to be heacd pursuaal to mocion of the

plaiatiffs to join Celumbia Savings awl Loan Association as an

additional pacty defendant,

‘ LT LS HEREBY ORDERED that the plaintiffs are allowad to awmend

N-

‘their compldJnL to include Coluwbia Saviags and Loan Association as

an additilonal party defendant and to scrve upon the deifendant Coluwbia

savings and Loan Association a copy ol the compiaint herein.
Ky . .
L "”.J‘J e
Done this % day of Octover, L8775,

BY T COURT

)1bvlLbL JUd'“
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IN THE DISTRICT COURT IN AND FOR THE
COUNTY OF CLEAR CREEK
STATE OF COLORADO

Civil Action Number 10831

WALLACE D. PALMER and

H. J. BISHOP, II,

d/b/a PALMER BISHOP -ARCHITECTS,
BECKETT HARMON ASSOCIATES, INC.
GARLAND COX ASSOCIATES, INC and
RUSSELL M. MILLER,

Plaintiffs,

STIPULATION
VsS.

ARGENTINE CORPORATION and
COLUMBIA SAVINGS AND LOAN
ASSOCIATION, a corporation,

A WA A VA WA W WVe I MV e Ve WA ) Mg NiVe Wi W

Defendants.

IT IS HEREBY STIPULATED, by and between the.plaintiffs
and the defendant, Argentine Corporation, that the - judgment
entered herein in favor of the plaintiffs and against.the
defendant, Argentine Corporation, signed March 8, 1974,
nunc pro tunc February 22, 1974, be set aside and held for
naught and that this action proceed upon plaintiffs' Amended
Complaint against this defendant on all issues.

IT IS FURTHER STIPULATED that the Court has jurisdiction‘

and may enter an Order pursuant to the terms of this stipulation. .

WHITE & STEELE, P.C.

L/v L

~Attorneys for Plaintiffs
1660 Lincoln Center Building
Denver, Colorado 80203
(222-2591)

/V////Z///7/(/A7

Rick G. Davis
Attorney for Defendant,

. ( K . -
Y » Argentine Corporation
’i%zim$7“&iiﬁztfﬂtﬁg + 1430 Larimer Square
Denver, Colorado 80202
(892-9900)

By

VDMUMD -
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IN THE DISTRICT COURT IN AND FOR THE
COUNTY OF CLEAR CREEK
STATE OF COLORADO '

Civil Action No. 10831

WALLACE D. PAILMER and

H. J. BISHOP, TII,

d/b/a PALMER BISHOP ARCHITECTS,
BECKETT HARMON ASSOCIATES, INC.,
GARLAND COX ASSOCIATES, INC. and
RUSSELL M. MILLER,

Plaintiffs, ORDER

VsS.

ARGENTINE CORPORATION and
COLUMBTIA SAVINGS AND LOAN
ASSOCIATION, a corporation,

(PN AN AN A L WA WA W W e S e e

Defendants.

THIS MATTER coming on to be heard pursuant to stipulation

of the plaintiffs and the defendant, Argentine Corporation, '

IT IS HEREBY ORDERED that the judgment entered in this
Court in favor of the plaintiffs and against the defendant,
Argentine Corporation, signed March 8, 1974, nunc pro tunc
February 22, 1974, is hereby set aside and held for naught
and it is ordered that this matter will proceed upon plaintiffs’

Amended Complaint against the defendants herein on all issues.

DONE this day of September, 1975. _ -

BY THE COURT

District Judge

WQLMH WE

PETITIONER'S S
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CERTIFICATE OF HAND DLELIVERY

I hereby certify that a true copy of the foregoing
Stipulation and Order were hand delivered to Mr. C. J.
Hafertepen and Mr. Gregory F. Palcanis, Attorneys for

Columbia Savings and Loan, 110 Sixteenth Street, Denver,

Colorado 80202, this 19th day of September, 1975.

;7[@»»»« 2'}’1 E)««bd—:{-—»»a/‘/{;_

Subscribed and sworn to before me this 19th day of

_ September, 1975.

N ZL aD 0 ONAA )

NOTARY PUBLIC

My commission expires:

. 3
P e & S
I!ll A
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