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incentives for those application and content providers to develop new
products, as the broadband firms would be able to expropriate the value
of those new products.1 18

Viewed in context, the terminating access monopoly problem is related
to the “bilateral monopoly” phenomenon. In short, the challenge of
bilateral monopoly relationships is that two firms are forced to cooperate
with one another and must confront the temptations to undermine the
success of the other for its own proprietary advantage.''” On one hand,
both firms may appreciate that an overly aggressive posture toward the
other—the imposition of significant access fees, for example—will be
harmful to society overall and may well leave them worse off in the long
run. On the other hand, firms are notoriously uncomfortable participating
in a bilateral monopoly relationship where their partner (which depends on
their cooperation to remain in business) succeeds economically while they
do not. In the network neutrality context, this latter concern has even
developed a name and a face: “Google envy,” reflecting the frustration of
broadband providers that Google receives the adulation of users and Wall
Street, while they are viewed as providing a commodity service of limited
value.'?

The ideal management solution to the bilateral monopoly problem (and,
for that matter, the terminating access monopoly issue) may well be for the
affected firms to agree to a program of self-regulation that ensures some
level of transparency and stability. In other sectors of the economy,
platform providers sometimes develop mechanisms for doing so,
recognizing the need to invite entry and innovation by outside applications
developers.”?!  Consider, for example, that Intel has developed “three

118. Jon Leibowitz, Comm’r, FCC, Concurring Statement Regarding the Staff Report:
“Broadband Connectivity Competition Policy” (2007), available at http://www ftc.gov
/speeches/leibowitz/V070000statement.pdf.

119. Thus, in theory, it is not merely the broadband provider but also the applications
developer which can engage in strategic behavior. Consider, for example, that Google could
decide to boycott a particular broadband provider in order to hold up that provider for either
a payment or, as the case might be, an absence of a payment that is otherwise warranted to
offset infrastructure development costs. After all, consumer demand for applications and
content are critical drivers of demand for broadband in the first place, and most broadband
users would be deeply disturbed if Google were unavailable to them.

120. As technology commentator Om Malik explains, “Google envy is a generic term 1
use when referring to companies that are jealous of profits made by online advertising
players such as Yahoo and Google.” Posting of Om Malik to GigaOM, Comcast Wants to
Be Yahoo, GIGAOM, available at http://gigaom.com/2006/08/15/comcast-wants-to-be-
yahoo (Aug. 15, 2006, 23:09 EST).

121. In particular, platform firms often develop contractual or structural arrangements to
assure complementors (i.e., applications developers) that they will not engage in strategic
behavior to maximize their profits by charging later-imposed fees or other “hold-up” tactics
taken after the complementor develops a new product. For such, this sort of behavior is
called “ex post opportunism.” There is a significant literature discussing the phenomenon
and noting measures that can prevent it from taking place. See, e.g., Oliver E. Williamson,
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primary [structural] mechanisms to signal that it will not engage in any ex
post ‘squeezing’ of [applications] entrants.”'?* Microsoft, by contrast, not
only failed to institute such protections, but was found, in the Justice
Department’s antitrust suit against it, to have engaged in after-the-fact
strategic behavior designed to undermine certain applications developers.'?
Consequently, the antitrust court imposed a consent decree that provided a
level of oversight of Microsoft’s management of its platform in an attempt
to assure developers’ freedom from opportunistic behavior.'** In theory,
this consent decree—like Intel’s structural strategies—provides a credible
commitment against strategic behavior going forward and, in a suggestion
that Microsoft appreciates the virtue of such a commitment, the company
has committed to follow the terms of the decree even after the district court
no longer enforces it.'*

If the past is prologue, broadband providers will be unable or unwilling
to institute safeguards that will assure applications developers freedom to
innovate and protection from ex post opportunism. Moreover,
telecommunications regulators are likely to be sensitive to this possibility
and on the lookout for strategic behavior whereby broadband providers
engage in hold-up strategies—e.g., refusals to provide a level of quality
assurance without a supra-competitive fee. Notably, not only have such
regimes developed in the telephony context (as discussed above), but such
regulations have emerged in the television context as well, where cable
television providers must follow specific procedures before removing
programming originating from TV broadcasters. In particular, such
regulations guard against the possibility that a cable company might pull
the plug on a broadcast network (say, ABC) when its customers are
awaiting its “must see” programming (as “Who Wants to Be A
Millionaire?” once was).'*

Credible Commitments: Using Hostages to Support Exchange, 83 AM. ECON. REV. 519,
519-20 (1983).

122. Gawer & Henderson, supra note 111, at 3.

123.  See United States v. Microsoft Corp., 231 F. Supp. 2d 144 (D.D.C. 2002) (detailing
the factual basis for the case).

124. The effectiveness of that decree is open to question, highlighted by the fact that the
district court extended it on the grounds that Microsoft had moved “too slowly in delivering
technical documentation to rivals licensing its Windows communication protocols.” See
Anne Broache, Judge Adds Two Years to Microsoft Antitrust Deal, CNET NEWS.COM, May
17, 2006, http://news.com.com/2102-1012_3-6073250.html.

125. Benjamin J. Romano, DOJ Says Microsoft Antitrust Settlement a Success;
California, Other States Disagree, SEATTLE TIMES, Aug. 30, 2007, available at
http://blog.seattletimes.nwsource.com/techtracks/archives/2007/08/doj_says_microsoft_antit
rust_settlement_a_success.html (describing some of the controversy surrounding the
Microsoft settlements and its fallout).

126. The posited scenario is, of course, not a hypothetical scenario as it reflects the facts
of a case decided by the FCC in 2000 when it ruled that Time Warner could not terminate its
carriage of ABC on its cable systems during the local station audience rating period
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Leading industry players have an opportunity—before the development
of a public regulatory regime—to work together and with impacted
stakeholders to develop private institutions to ensure that Internet
interconnection-type issues are managed in a predictable and fair manner.
As noted above, some businesses like Intel have developed mechanisms to
prevent ex post opportunistic behavior (also called “strategic behavior”)
from undermining cooperative relationships. Given that the Internet’s
traditional architecture prevented such behavior, its evolution may well
tempt broadband providers to test hold-up strategies and the like, making
them reluctant to voluntarily commit to mechanisms designed to punish
such behavior. From a policy standpoint, however, the prospect of deterred
innovation in Internet-related markets on account of ex post strategic
behavior presents a serious concern.'”’  Consequently, as with the
telephony and railroad examples noted above, it is quite likely that public
regulation (including antitrust) will emerge as the principal check on such
conduct.'”® The next Section moves on to the question of what an optimal
oversight regime would look like.

C. Categorical Rules Versus Legal Standards

As noted above, there is a real possibility that broadband providers and
applications developers will be unable to agree on a framework for
business relationships that both will deem satisfactory. Given that
possibility, policymakers will need to develop a strategy for preventing
anticompetitive behavior. At a broad level, policymakers can select one of
two options: the institution of a categorical rule that imposes a set of
prophylactic requirements that restrict the terms of dealing on the front end,
or an after-the-fact evaluatory mechanism that scrutinizes the terms of
dealing entered into by the parties, leading to possible remedial steps on the
back end. This Section will discuss each in turn.

(“sweeps period”) even though ABC’s contract had expired. Time Wamer Cable,
Emergency Petition of ABC, Inc., Memorandum Opinion and Order, 15 F.C.C.R. 7882,
7886 (2000).

127. More generally, as Gawer and Henderson note, “if the entrant monopolist’s
incentive to engage in ex post price ‘squeezes’ is sufficiently strong, complementors may
have no ex ante incentive to engage in innovation at all.” Gawer & Henderson, supra note
111, at 5 (emphasis omitted).

128. Andrew Odlyzko arrives at a similar conclusion, suggesting that:

[S]ome form of government intervention, to set the rules, is inevitable. (And at
some point it may be welcomed by the players, just as government intervention was
welcomed in the end by the railroads.) Society needs basic rules to operate by, and
modern technology creates potential scenarios that old rules did not cover. But we
need to remember that it is not easy to regulate markets, especially ones in
cyberspace, and especially when policy makers labor under the burden of many
false myths.
Qdlykzo, supra note 97, at 12.
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1. The Call of the Categorical Rule

For most of the FCC’s history, the agency has relied on categorical rules
to bar vertical integration. With regard to the entry of telecommunications
firms into the data processing sector, for example, the FCC’s Computer
Inquiry rules initially barred such vertical integration on the ground that
transport providers could not be trusted to provide information services
(then called “enhanced services”) without discriminating against their
rivals in that market.'”® This policy rested on what Joe Farrell and I call
“Baxter’s Law.”'®® In particular, as then-Assistant Attorney General
William Baxter highlighted during the AT&T antitrust litigation, a platform
monopoly subject to price regulation has a powerful incentive to control the
applications market in an effort to recoup monopoly rents denied to it by
price regulation of the platform. Later, however, the FCC reevaluated the
merits of this quarantine solution, concluding this strong medicine had the
unfortunate side effect of preventing certain services (notably, voicemail)
from reaching the market. Stated more broadly, the FCC revised its policy
(from the so-called Computer I decision) to be more tolerant of vertical
integration on the ground that it not only gives rise to competitive risks, but
also creates consumer benefits (including enabling voicemail to be
provided economically). In light of this conclusion, the Computer 11
decision loosened the restrictions imposed on the telecommunications
providers, requiring only that they provide “equal access” to their
telecommunications service.

The network neutrality debate essentially asks what version, if any, of
the Computer Inquiry rules are warranted for a broadband era. As a formal
matter, the FCC coupled its decisions classifying broadband as information
services (as opposed to telecommunications services) with the judgment
that the Computer Il equal access rules should not be applied to broadband
services."”> The FCC kept its options open, however, noting that it could
reverse this decision and is considering this possibility in the now-pending
Notice of Inquiry.'** If the FCC were to reverse that decision, it could

129. Farrell & Weiser, supra note 8, at 129 (describing concerns that include cross-
subsidization, improper pricing of common carrier services, as well as related
anticompetitive practices and activities).

130. [Id. at 94 n.40, 105-07.

131. See Policy and Rules Concerning the Interstate, Interexchange Marketplace, Report
and Order, 16 F.C.C.R. 7418, 7442 (2001) (mandating that providers must apply the same
prices, terms, and conditions).

132. See Inquiry Concerning High-Speed Access to the Internet, Declaratory Ruling and
Notice of Proposed Rulemaking, 17 F.C.CR. 4798, 4825 (2002), available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-02-77A1.pdf (detailing the underlying
reasons behind the decision).

133. See Broadband Industry Practices, Notice of Inquiry, 22 F.C.C.R. 7894, 7894
(2007), available at http://fjallfoss.fcc.gov/edocs_public/attachmatch/FCC-07-31A1.pdf
(seeking examples of “beneficial or harmful behavior™).
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impose a categorical rule requiring—as the Computer II decision did—that
broadband platform providers make available any enhanced transport
services, such as QoS assurances, to all comers at nondiscriminatory terms
and conditions. Conceivably, the FCC could also categorically ban all
enhanced transport services, but such a ban seems unlikely, because it rests
more on a vision of an egalitarian Internet than on advancing competition
policy goals."*

At a basic level, the argument for using categorical and prophylactic
rules to address network neutrality concerns is that the Internet’s openness
to innovation without permission must be maintained at all costs. Over the
last several years, parties have coalesced around the recognition that a
categorical rule against the blocking or degrading of Internet content or
services is warranted. In 2005, FCC Chairman Michael Powell addressed
this issue in delineating his concept of “Internet Freedom,” which called on
all providers to allow access to applications and devices that did not harm
the network.'”® Subsequently, the FCC adopted a slightly revised version
of these freedoms in an Internet Policy Statement.'*® Moreover, in the one
instance that clearly raised this issue, the FCC acted quickly to ban the
blocking of Vonage’s VoIP service by Madison River Communications,'*’
underscoring the certainty that can come from a categorical rule.'*®

134. To offer a rough analogy, banning the offering of QoS guarantees for a fee would
be akin to a ban on the post office’s delivery of priority basis mail. Under such a ban,
customers would be worse off insofar as all mail would only be delivered on a first class
basis—or possibly on an improved basis that would cost more than today’s first class mail.
Indeed, some commentators analogize best efforts service to first class mail and QoS
assurances (e.g., guaranteed delivery, no traffic loss, and delivery confirmation) to priority
delivery. SeungJae Shin et al., 4 Progressive Analysis of Internet Market: From Best Effort
to Quality of Service, 28 TELECOMM. POL’Y 363, 364 (2004). As for the argument that such
a ban is consistent with an egalitarian vision of the Internet, that perspective fails to account
for the economic inefficiency that such a ban would entail, as well as the reality that the
Internet is already not an egalitarian medium (thanks to the availability of SLAs and caching
services for those firms that can afford them).

135. See Michael K. Powell, Preserving Internet Freedom: Guiding Principles for the
Industry, 3 J. oN TELECOMM. & HIGH TECH. L. 5, 11-12 (2004) (describing “Internet
Freedom” as freedom to access content, use applications, attach personal devices, and obtain
service plain information).

136. See Appropriate Framework for Broadband Access to the Internet over Wireline
Facilities, Policy Statement, 20 F.C.C.R. 14,986, 14,988 (2005), available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.pdf [hereinafter Internet
Policy Statement] (listing the newly adopted principles to ensure accessibility of broadband
networks).

137. See Madison River Communications, LLC, Consent Decree, 20 F.C.C.R. 4295,
4297 (2005), available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-0S-
543A2.pdf (providing that Madison River must neither block ports nor otherwise hinder
customers from using VolP).

138. More recently, the FCC again enforced the no blocking rule in the context of
allegations that certain carriers were blocking telephone calls to a rural carrier believed to be
participating in a “traffic dumping scheme.” See Establishing Just and Reasonable Rates for
Local Exchange Carriers, Declaratory Ruling and Order, 22 F.C.C.R. 11,629 (2007),
available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-07-2863A 1 .pdf.
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2. The Possible Precision of a Legal Standard

Whereas the virtue of a categorical rule against selective “access tiering”
would provide a level of transparency and certainty, a legal standard
promises to allow a greater degree of experimentation and the opportunity
to evaluate evidence of competitive impact before condemning a restricted
enhanced services offering. To be sure, a legal standard can and should be
designed to expedite the resolution of complaints of anticompetitive
conduct, and as I have argued elsewhere, it is reasonable to view
discriminatory offerings of QoS assurances as suspect and presumptively
unlawful."*® But suspicion (and even skepticism) of restrictive offerings
does not preclude analysis of plausible efficiency justifications.

Under an after-the-fact evaluation of discriminatory enhanced services
offerings, the burden would be on the platform provider to justify the
restricted offering as procompetitive. Such a burden would require the
provider to explain, for example, how the restriction facilitated pro-
consumer price discrimination (i.e., to facilitate network investment and
innovation) as opposed to, for example, protecting legacy revenues from
competition. On balance, I favor this regime over a front-end rule because
I believe that (1) there are likely to be legitimate reasons for offering
preferential treatment in some cases (meaning that a rule banning such
treatment would undermine procompetitive efficiencies); (2) there are
effective enforcement strategies for policing the duty to provide reasonable
access to QoS assurances; and (3) the continuing provision of best efforts
broadband access will provide a safeguard by ensuring some opportunity
for outside innovators to deploy new applications. I discuss each point in
turn.

a. The Possible Legitimate Justifications for Exclusive Arrangements

The competitive impact of the array of possible business relationships
between broadband operators and applications providers is just beginning
to become clear, and policymakers have a considerable amount to learn on
this score. The ambiguous nature of the competitive effects that emerge
from the business relationships at issue cautions against a categorical rule
(as opposed to an after-the-fact evaluation based on a legal standard).'*

139. In particular, I outlined this model in Weiser, Toward a Next Generation, supra
note 8, at 75-85.
140. Chairwoman Majoras made the point this way:
All of these types of conduct—integration, prioritization, refusals to deal, and
so forth—can be anticompetitive and harmful to consumers under certain
conditions. What is often missed in the debate, however, is that they also can be
procompetitive—capable of improving efficiency and consumer welfare, which
involves, among other things, the prices that consumers pay, the quality of goods
and services offered, and the choices that are available in the marketplace. An
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Moreover, as a historical matter, public policy efforts—such as the
financial interest and syndication rules—that restricted the ability of firms
to integrate into the applications market have not fared well in terms of
protecting consumers,'*' both because of unintended consequences that
emerged from a prescriptive legal regime'* as well as the foreclosed entry
by the platform provider.'*® Finally, as Gawer and Henderson observe, not
only are the competitive effects of the relationship between platforms and
applications uncertain, but economic analysis and empirical investigations
into the behavior of platform providers are still in fairly primitive
condition; thus, categorical pronouncements are difficult to make.'*

If there were no legitimate reasons for discrimination between
applications providers, it would be foolhardy to set up a regime that would
call for an inquiry into whether any such discrimination were justifiable.
There are, however, reasons to believe that firms may only be able to
choose one preferred provider in a particular context either for legitimate
marketing or technical reasons. For example, TiVo struck a deal with
DirecTV under which DirecTV marketed solely the TiVo service to its
customers. In that deal, DirecTV paid TiVo a lower price per subscriber
than Tivo charged its retail customers, but DirecTV also encouraged its
customers to use TiVo, thereby ensuring a higher quantity of sales and

antitrust inquiry permits a determination of the net effects on consumer welfare
before conduct is summarily condemned.
Majoras, supra note 91, at 12.

141. See Farrell & Weiser, supra note 8, at 112 (discussing nature of “finsyn” rules and
their reform).

142. See Majoras, supra note 91, at 14 (“Despite the good intentions of their proponents,
industry-wide regulatory schemes—particularly those imposing general, one-size-fits-all
restraints on business conduct—may well have adverse effects on consumer welfare, as
certain unintended consequences may not be known until far into the future.”).

143. See Gawer & Henderson, supra note 111, at 26 (explaining, based on their study of
Intel’s behavior, that “foreclosing entry by third parties to the system almost certainly
reduces consumer welfare,” but, at same time, it is important not to preclude entry by
platform providers as allowing “some entry by [platform] monopolists is almost certainly
beneficial”). As Shane Greenstein put it, “[n]o market participant knows the best option for
creating and delivering economic value, so it is in society’s interest to have both broadband
carriers and others conduct directed economic experiments” in terms of what applications
should be developed. Shane Greenstein, Economic Experiments and Neutrality in Internet
Access 42 (Nat’] Bureau of Econ. Research, Working Paper No. 13,158, 2007), available at
http://www.nber.org/papers/w13158. In short, the emphasis on allowing platform provider
entry into applications markets follows from the ICE principle that explains how platform
providers have a vested interest in the development of valuable applications and why, absent
any exceptions to the principle, the decision by a platform provider to integrate into the
applications market is likely to reflect the desire of a platform provider to encourage the
development of new applications. See Farrell & Weiser, supra note 8, at 100-05.

144, See Gawer & Henderson, supra note 111, at 2 (noting the *“very scant empirical
work in the area” and even a relatively minimal theoretical investigation of the complex set
of incentives that bear upon the conduct of platform providers).
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ultimately facilitating two-thirds of TiVo’s consumer adoptions.'*® One
could easily imagine that a similar deal between TiVo and a cable operator
might well involve the commitment of a level of QoS for a TiVo offering, a
discount for that offering to cable customers, and cable company promotion
of that product. Were such an offering not made available to one of TiVo’s
competitors, however, this type of arrangement would be banned under a
categorical rule against access tiering.

The most difficult cases for evaluating the legitimacy of discriminatory
arrangements are where the platform provider claims that the arrangement
is necessary to facilitate price discrimination. Many forms of price
discrimination—those practiced by the airlines and movie theatres, for
example—provide efficient forms of recovering front-end investments.
Indeed, such practices may well become the norm in competitive industries
searching for the most efficient means of recovering sunk investments—
contrary to earlier conclusions that price discrimination reflected the
presence of monopoly power.'*® Other forms of price discrimination,
however, can be used to exercise market power or may be inefficient
insofar as they create “collateral damage.”'*’ Notably, the collateral
damage concern does not rest on whether the actual price discrimination
arrangement increases overall output, but rather whether the arrangement is
plainly inefficient. Thus, for example, the reasonableness of the European
carriers’ decision to limit the functionality of phones sold to customers to
prevent them from using VoIP would need to be analyzed through the lens
of whether the price discrimination benefits justified the associated
collateral damage necessary to make the strategy effective.'*®

Regulators face a formidable challenge in assessing what price
discrimination arrangements are justifiable.'* As a starting point, it is

145. Marco Iansiti & Greg Richards, Creative Construction: Assimilation,
Specialization, and the Technology Life Cycle (forthcoming 2008) (manuscript at 21,
available at http://www.law.gmu.edu/events/innovationforum/papers/iansiti.pdf).

146. See WILLIAM J. BAUMOL, REGULATION MISLED BY MISREAD THEORY 6 (2006),
available at http://aei-brookings.org/admin/authorpdfs/redirect-safely . php?fname=../pdffiles/
php3x.pdf (noting that highly competitive markets can result in discriminatory pricing as a
superior strategy for recovering costs, but that such discrimination does not signify market
power sufficient to trigger antitrust issues).

147. Farrell, supra note 45, at 199-200.

148. As a newspaper account noted, this decision can be viewed both as a “desperate
move” to “defend their voice revenue” as well as an attempt to protect their ability to
subsidize the handsets through a predictable stream of voice revenue. Bill Ray, Orange and
Vodafone Cripple Nokia’s Flagship, THE REGISTER, Apr. 18, 2007, available at
http://www.theregister.co.uk/2007/04/18/n95_crippled/print.html.

149. A considerable reason for this difficulty is that the state of economic learning on
price discrimination arrangements in practice is still evolving. As former FTC Chairman
Tim Muris put it, “more research is needed concerning how to identify price discrimination
that raises competitive concemns.” Timothy J. Muris, Chairman, FTC, Remarks at the
George Mason University Law Review’s Winter Antitrust Symposium: Improving the
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critical that regulators not condemn all forms of price discrimination, but
endeavor to identify and leave intact ones that present relatively minimal
collateral damage—such as a Saturday night stay requirement in airline
pricing."*® To that end, Howard Shelanski has developed a taxonomy of
different forms of price discrimination, noting that ones without any
targeted application, such as a QoS assurance available to all, are
presumptively legitimate whereas targeted price discrimination levied in
the absence of any capacity constraint is presumptively illegitimate.'”' To
ensure that such decisions can be made quickly and effectively, regulators
will almost certainly need to adopt some such framework, and by so doing
will provide valuable guidance to the industry. Admittedly, any such
framework will be prone to some errors, but by necessity, any legal system
cannot and should not seek to replicate exactly the judgments of economic
analysis.'*

In cases where a platform provider cannot justify an exclusionary
agreement through its facilitation of a new product, its protection of the
provider’s customers, its giving rise to procompetitive price discrimination,
or some other legitimate business reason, it is critical that regulation protect
the ability of potentially excluded applications providers to develop new
products. Notably, disruptive technologies (i.e., services that threaten to
undermine legacy revenue opportunities for the platform providers) face a
real risk that platform providers will seek to prevent the emergence of such
products.'® Consider, for example, that the major U.S. firms resisted
allowing Virgin Mobile’s Mobile Virtual Network Operator to develop its
service. Even when Virgin Mobile did develop an agreement to launch its
service from Sprint’s network, it had to concede that it would only “market

Foundations of Competition Policy (Jan. 15, 2003), available at http://www.ftc.gov/
speeches/muris/improveconfoundatio.htm.

150. As Andrew Odlyzko points out, even the old common carrier rules did not bar all
forms of price discrimination, allowing, for example, “reasonable discrimination,” such as
student or senior citizen discounts. Odlyzko, supra note 97, at 8.

151. Howard A. Shelanski, Network Neutrality: Regulating with More Questions than
Answers, 6 J. ON TELECOMM. & HIGH TECH. L. 23, 34 (2007).

152. As Justice Breyer recently explained:

[L]aw, unlike economics, is an administrative system the effects of which depend
upon the content of rules and precedents only as they are applied by judges and
juries in courts and by lawyers advising their clients. And that fact means that
courts will often bring their own administrative judgment to bear, sometimes
applying rules of per se unlawfulness to business practices even when those
practices sometimes produce benefits.

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 127 S. Ct. 2705, 2729 (2007) (Breyer, J.,

dissenting).

153. As Shane Greenstein explained, “Particularly worrisome are situations where
carriers take actions that are privately beneficial—either to protect existing markets or
related commercial investments and relationships—and have the consequence of reducing
the incentives of other firms to conduct economic experiments that could create value.”
Greenstein, supra note 143, at 40.
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a prepaid product that would not directly compete with Sprint’s products
nor compete for Sprint’s mainstream customers.”’**  Similarly, only
T-Mobile was willing to support the Handspring Treo when it first came on
the market and T-Mobile remains the only firm supporting a dual-mode
cellular/wi-fi phone.'”

The stories of the Virgin Mobile, Handspring, and cellular/wi-fi phones
underscore two related points. The first lesson is that established
incumbents are likely to protect legacy revenues first and worry about
innovation later when faced with the advent of disruptive technologies.'*®
The second lesson is that if there are sufficient rival platforms—and the
presence of four alternative ones in the wireless context provides markedly
more competition than is present in broadband markets—the opportunity to
play carriers against one another makes it more likely that application
developers can overcome this hurdle."”” Indeed, in the face of competition
in the wireless market—including the threat of Google’s entry into that
market—Verizon took the notable step of promising to open its platform to
applications by third party developers.'*® Consequently, network neutrality

154. The 700 Mhz Auction: Public Safety and Competition: Hearing Before the
S. Comm. on Commerce, Sci., and Transp., 110th Cong. 9 (2007) (written statement of
Amol R. Sarva, Wireless Founders Coalition for Innovation), available at http://commerce
.senate.gov/public/_files/Testimony_AmolSarva_SarvaWrittenStatement0.pdf.

155. Teresa von Fuchs, T-Mobile Launches Wi-Fi Phone Service, WIRELESSWEEK, June
27, 2007, http://www.wirelessweek.com/article.aspx?id=149816.

156. The focus on legacy revenues, as Clayton Christensen has explained, underscores
why outside upstarts and not incumbent providers develop many significant innovations—
such as modems, answering machines and speakerphones in telecommunications. CLAYTON
M. CHRISTENSEN, THE INNOVATOR’S DILEMMA 61 (1997).

157. In the wireless context, the introduction of the iPhone underscored both (1) the
potential for outside innovators to find a platform and thereby disrupt traditional business
models, as well as (2) the resistance, even in a relatively competitive market, of incumbent
providers to allowing truly disruptive applications. As one technology commentator noted:

How much and {how] quickly incumbent networks operators will be willing to
give up the assurance of revenues derived from captive control of cellphone
services versus how much they can capitalize on the popularity of new services is
galvanized by [the] conclusion that a shift to open IP environment is inevitable. If
incumbent operators strongly resist the shift [to open development using Internet
technology], independent operators will have a more open field to exploit the pent-
up interest of consumers as demonstrated by the iPhone.

What is most compelling about [the] iPhone is that this is simply an opening
volley which signals ability for outside players to bring compelling products to
market that take advantage of PC and Internet developments.

Robert Syputa, Clash of the Titans: What Is Really Different About the Apple iPhone,
MARAVEDIS, http://www.maravedis-bwa.com/article-6.html (last visited Mar. 27, 2008).

158. See Sascha Segan, Verizon’s Open Network Has Eyes on the Future, PC
MAGAZINE.COM, Nov. 27, 2007, http://www.pcmag.com/article2/0,2704,2222863,00.asp
(concluding that Verizon’s announcement reflects the reality in the wireless arena that the
industry is moving “inexorably towards a world where ‘cell phone’ is a feature, not a
product, and cellular networks are ISPs, not all-controlling masters of your wireless
destiny™).
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in the wired broadband arena could fade as a competition policy issue if
sufficient rivalry in broadband platforms were to emerge. Unless it does,
regulatory oversight may well be necessary to protect innovators against
actions by network owners to prevent disruptive technologies from
reaching the market.

b.  The Presence of Effective Enforcement Mechanisms

After all is said and done regarding network neutrality, the most
nettlesome policy challenge is to develop and implement an effective
institutional framework to enforce any system of managing the competition
policy issues associated with overseeing the terms of dealing between
applications providers and network owners. Indeed, even some network
neutrality proponents may agree that when viewed in isolation, the choice
between a categorical rule and a legal standard may well militate in favor
of a legal standard. But once the institutional actor charged with enforcing
that standard is introduced, that actor’s institutional capabilities become a
relevant consideration and can tip the balance.

As commentators increasingly = emphasize, the future of
telecommunications regulation is for the FCC to reorient its mission to
evaluating conduct after the fact using antitrust-like standards.'” There
will always be a need for clear rules where the competitive impact of
particular conduct is clear, but for a wide array of cases, the ability to
evaluate and sanction conduct after the fact will provide an effective
regulatory strategy. Unfortunately, the FCC has yet to develop this
capability. Rather, the FCC continues to operate based on a culture that
addresses issues more on a legislative-like basis, with a limited track record
in handling adjudications and expedited proceedings under a rule-of-law
model. Thus, for the FCC to be authorized to adjudicate network
neutrality-type disputes, it must develop new enforcement capabilities.

One possible means of lowering the stakes of the FCC’s effectiveness in
managing after-the-fact oversight is to use antitrust law as a source of
parallel enforcement if the FCC’s enforcement agenda is ineffectual or
nonexistent. After all, antitrust courts, and not the FCC, policed AT&T’s
conduct and sanctioned the company for using “inappropriate or inefficient
equipment or procedures” to interconnect with MCL'®® More generally,
antitrust courts have used an inquiry not unlike that specified above to

159. See NUECHTERLEIN & WEISER, supra note 8, at 428-29 (suggesting that the FCC’s
role be limited to remedying anticompetitive conduct rather than taking proactive
initiatives); see also Shelanski, supra note 32, at 101-02 (recommending an “ex post
enforcement regime” because some conduct may have a beneficial effect on consumers).

160. MCI Commc’ns Corp. v. AT&T, 708 F.2d 1081, 1150 (7th Cir. 1983).
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condemn conduct designed to raise rivals’ costs.'®' The jurisdiction of
antitrust courts to evaluate such complaints, however, is open to question in
light of Verizon Communications, Inc. v. Law Offices of Curtis V. Trinko, LLP;
in that case, the Supreme Court suggested that the “additional benefit to
competition provided by antitrust enforcement will tend to be small” where
a regulatory structure is “designed to deter and remedy anticompetitive
harm.”'®*  This raises the question of whether the FCC’s oversight of
broadband markets will be deemed sufficient to preclude antitrust
oversight,

In evaluating the role of antitrust law in addressing network neutrality
concerns, the FTC’s Staff Report took a fairly optimistic stance on this
score, reading the Trinko decision—and the institutional competence
concerns that animated it—as imposing few relevant limits on the role of
antitrust law.'®® In so doing, the Report followed the precedent of the
Antitrust Modernization Commission’s report, which declined to read
Trinko as imposing a separation of powers-like limitation on antitrust
courts (i.e., deferring to regulatory agencies where they possess jurisdiction
to oversee competition policy concerns).'® As a substantive matter, I agree
that the mere presence of regulatory jurisdiction—without active and
effective oversight—should not suffice to displace antitrust oversight.'®®
Whether the Supreme Court will adopt this reading of Trinko or a broader
one that precludes antitrust enforcement when a regulatory body possesses
jurisdiction remains to be seen.'®

161. See, e.g., Multistate Legal Studies, Inc. v. Harcourt Brace Jovanovich Legal
& Prof’l Publ’ns, Inc., 63 F.3d 1540, 1553 n.12 (10th Cir. 1995) (condemning conduct that
raises rivals’ costs without the demonstration of “a legitimate business justification” for the
conduct in question as anticompetitive).

162. 540 U.S. 398, 412 (2004).

163. FTC Chairwoman Majoras made the case for the effectiveness of antitrust law as
“well-equipped to deal with the competitive issues raised in the net neutrality debate.”
Majoras, supra note 91, at 11. In particular, she suggested that “[t]hese competitive issues
are not new to antitrust law, which is general, flexible, and able to analyze potential conduct
and business arrangements involving broadband Internet access, just as it has been able to
deal with such conduct and arrangements across many diverse markets.” /d. Commissioner
Jon Leibowitz, by contrast, suggested that “while antitrust may be a good way of thinking
about [consumers’ ‘Internet Freedoms’], it is not necessarily well-suited to protecting
them.” Leibowitz, supra note 118, at 1. In particular, he noted that “there is little agreement
over whether antitrust, with its requirements for ex post case by case analysis, is capable of
fully and in a timely fashion resolving many of the concerns that have animated the net
neutrality debate.” [d. at 3.

164. See ANTITRUST MODERNIZATION COMM’N, REPORT AND RECOMMENDATIONS 22,
340, 360 (2007), available at http://govinfo.library.unt.edu/amc/report_recommendation/
toc.htm (deeming Trinko merely a refusal-to-deal case that “does not displace the role of
antitrust laws in regulated industries™).

165. See Philip J. Weiser, The Relationship of Antitrust and Regulation in a
Deregulatory Era, 50 ANTITRUST BULL. 549, 587 (2005) (concluding that regulatory
regimes have limitations that necessitate judicial oversight under antitrust law).

166. See Christopher S. Yoo, What Can Antitrust Contribute to the Network Neutrality
Debate?, 1 INT'L J. COMM. 493, 528 (2007), available at htip://Isr.nellco.org/upenn/wps/
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In short, the most important issue related to network neutrality may well
be the one discussed least: what institutional strategy can best enforce
whatever rules are put in place? Notably, even a prophylactic rule will
undoubtedly raise some definitional issues or allow for exceptions,
meaning that the institutional capabilities of the body charged with
enforcing it will influence greatly its success or failure. To date, the FCC
has resolved policy questions largely through the political processes of
lobbying and negotiation, rarely relying on the adjudication of contested
proceedings. Consequently, one high stakes policy question is whether the
FCC’s institutional culture is amenable to change or whether the
management of network neutrality issues should be entrusted to a different
agency, such as the FTC. This issue is particularly important because
Trinko might preclude antitrust law from playing a supportive role to
regulation, thereby removing a possible safety net if that regulation is
unable to function effectively.

¢. The Value of Continuing Best Efforts Internet Access

Even in the midst of enhanced offerings (such as ones that assure a level
of service quality), new innovators can still deploy applications using the
best efforts network—provided such a network continues to exist at
evolving levels. Consequently, one important insurance policy is the
strategy outlined above—that the marketing of broadband Internet access
must provide a reasonable level of best efforts access, along with the
additional bandwidth devoted to QoS assurances. As Blair Levin has
stated, “Without some basic guarantee of an improving, not degrading,
open lane, investors in Internet applications would be less willing to invest
in new applications.”'®” In short, the availability of such best efforts
Internet connectivity can ensure both that innovators can deploy new
applications and that, once successful, those applications are not subject to

papers/163/ (“It is too early to determine which of these various readings of Trinko will
ultimately prevail and whether the level of oversight undertaken by the FCC is sufficient to
forestall antitrust enforcement.”). In its recent decision in Credit Suisse Securities (USA)
LLC v. Billing, however, the Court suggested that the narrow reading of Trinko may well be
correct, concluding that antitrust oversight was inappropriate in the securities law context
because the Securities and Exchange Commission (SEC) possessed authority to police the
relevant conduct, and there was “evidence that the responsible regulatory entities exercise[d]
that authority.” 127 S. Ct. 2383, 2392-93 (2007) (noting the SEC’s “active and ongoing
exercise of that authority”). To be sure, it is still plausible that a nominal “exercise of
regulatory authority”—such as considering whether there is a problem——could displace
antitrust oversight. But the mere possession of authority does not appear to be sufficient to
do so.

167. Reconsidering Our Communications Laws: Ensuring Competition and Innovation:
Hearing Before the S. Comm. on the Judiciary, 109th Cong. (2006) (written statement of
Blair Levin, Managing Director, Stifel, Nicolaus & Co., Inc.), available at http://judiciary
.senate.gov/print_testimony.cfm?id=1937&wit_id=5421.
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hold-up tactics from the broadband providers which may be tempted to
engage in ex post opportunistic behavior.'®®

The preservation of a best efforts Internet option means that carriers will
be prevented from “playing favorites” on that network. Consequently, such
a network would not include any degradation of traffic when there is
available bandwidth, or as Edward Felton describes it, a ban on “non-
minimal discrimination.”'® To be sure, even for best efforts connections,
nontargeted policies could still be used to manage network traffic, but such
management rules would not be able to restrict traffic in the absence of
restrained capacity. By so doing, this requirement would constitute a
minimal safeguard of available Internet access without any opportunity for
network providers to discriminate in favor of particular technologies or
applications developers. Notably, this safeguard would protect the upstart
innovator or grassroots form of peer production that, as Scott Hemphill
explains, is the type of producer that would most likely be adversely
affected by exclusionary strategies involving selective QoS offerings.'”

168. On the importance of enabling entry in the first place, see id. As to the innovation
costs of ex post opportunism, see Greenstein, supra note 143, at 41 (noting the concern that
“the bargaining costs of making deals with carriers after demonstrated success will interfere
with the incentive to innovate in the first place”). On the more broad issue of discouraging
innovation, Shane Greenstein summed up the concern as follows:

Seen through the lens of economic experiments, there are two concerns. First,
a carrier can use pre-innovation contracting to generate market conditions that limit
entry of innovative content providers. Second, carriers can use post-innovation
bargaining to strategically aid their competitive position. There are a variety of
reasons why both of these are a general concern, because the carriers may intend to
imitate content providers, may intend to compete through provision of their own
service, or may intend to compete with alliance with another content provider. And
there are a variety of ways for a carrier to take such action.

Id.

169. Edward W. Felten, Nuts and Bolts of Network Neutrality, 6 J. ON TELECOMM.
& HiGH TecH. L. (forthcoming 2008) (manuscript at 3, available at
http://itpolicy.princeton.edu/pub/neutrality.pdf).

170. See C. Scott Hemphill, The New Common Carriage: Foreclosure, Extraction, and
Zero-Price Regulation, 26 YALE J. ON REG. (forthcoming 2008) (manuscript at 41-44, on
file with author) (addressing value of network neutrality regulation to peer production). The
Center for Democracy & Technology elaborated on this concern:

The history of the Internet has been marked by numerous examples of new
technologies—such as instant messaging or web-based video—that emerge from
humble beginnings but then become extremely popular. The “next big thing”
might never have a chance to develop and become popular if the approval and
cooperation of several top broadband access providers were to become a
prerequisite to widespread use. The pace of innovation that has been the hallmark
of the Internet could slow substantially.
Broadband Industry Practices, Reply Comments of the Center for Democracy & Technology,
WC Docket No. 07-52 (July 16, 2007), available at http://fialifoss.fcc.gov/
prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519558029.
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CONCLUSION

The market for broadband Intemmet access is still evolving and
considerable innovation both in applications and in the network itself will
continue over the coming years. Thus, a thoughtful competition policy and
consumer protection strategy must embrace and facilitate the remarkable
pace of innovation in the Internet sector. As discussed above, the optimal
consumer protection strategy, which should be superintended by the FTC,
seems both reasonably uncontroversial and attainable. The appropriate
competition policy, by contrast, presents a more challenging judgment call.

As explained above, 1 favor a model that emphasizes after-the-fact
judgments based on a legal standard rather than one that prescribes
particular conduct before the fact. To be sure, I recognize the appeal of a
rule that would prohibit selective access tiering opportunities and require
that all quality assurances be afforded on a reasonable and
nondiscriminatory basis. Such a rule, however, is far from costless because
it would undoubtedly bar some procompetitive arrangements and may well
give rise to some unfortunate unintended consequences.

The essential virtue of an antitrust-like model of regulation is that it
would provide an institutional strategy for scrutinizing the behavior of
broadband providers while allowing them to enter applications markets and
experiment with different business arrangements. In principle, it would
provide an effective mechanism for sanctioning anticompetitive conduct
designed to protect legacy revenues, use inefficient and anti-consumer
price discrimination strategies, or extract “rents” from profitable
applications through strategic behavior. At this point, however, it remains
to be seen whether policymakers will be able to identify and develop a
trusted and effective dispute resolution system—whether through
self-regulation, the FCC, or the FTC. If such a system fails to emerge
because the FCC cannot manage such a model or because antitrust
oversight is unavailable, the case for a categorical rule becomes far more
difficult to oppose.



