






LEGACY OF THE ANTIQUITIES ACT

Of course, even if the law does not require process, nothing
prevents a President or his subordinates from providing it, 595 and
the political success of future decisions may well require it. As
previously described, following the Grand Staircase-Escalante
decision, Secretary Babbitt adhered to a specific and effective public
process for deciding whether to recommend new national monu-
ments to the President."" Arguably, the public's approval of these
monument decisions was at least partly attributable to the Secre-
tary's willingness to engage interested parties and, where appropri-
ate, address their concerns in his recommendations.597

Secretary Babbitt's approach to process sets a benchmark for
future executive branch officials considering Antiquities Act
proclamations, and they might find it expedient to follow his lead.
But mandating a cumbersome process runs a substantial risk of
denying or at least delaying the protection of important public land
resources.

By any measure, but most certainly from a historical perspective,
the Antiquities Act has worked exceedingly well, notwithstanding
its failure to impose on the President any process requirements. For
that reason, perhaps more than any other, the law should be left
alone.598

Perhaps, one might argue, the delays and obstructions that will
result from affording a fair process are simply costs of living in a
free society. But is it really necessary that we bear these costs?
Since all a President can do with an Antiquities Act proclamation is

" The Antiquities Act is silent about the process for declaring a national monument. 16
U.S.C. § 431 (2000). Thus, a decision to follow a particular process is not inconsistent with
the Act.

59 See supra notes 405-19 and accompanying text.
' See, e.g., Proclamation No. 7397, 66 Fed. Reg. 7,397 (Jan. 18, 2001) (authorizing

continuation of low-level overflights of military aircraft over monument's airspace).
' John Leshy, the Interior Solicitor during the Clinton Administration, describes

Secretary Babbitt's comments to a congressional committee regarding the proposal to amend
the Antiquities Act as suggesting that it would be "silly to change a single comma in a law
that has had such a remarkable track record of success." Leshy, supra note 9, at 307 (citing
Secretarial Powers Under the Federal Land Policy and Management Act of 1976: Excessive
Use of Section 204 Withdrawal Authority by the Clinton Administration: Joint Oversight
Hearing Before House Subcomms. on Nat'l Parks and Pub. Lands and on Energy and Mineral
Res. of the House Comm. on Res., 106th Cong. 44-46 (1999)) (statement of Bruce Babbitt,
Secretary of the Interior).
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preserve the status quo of the lands5" at the time of the proclama-
tion, why not allow such preservation without process? If our most
precious public land resources are destroyed, they are lost to us
forever. Why not embrace a law that follows the precautionary
principle"O and errs on the side of protecting these resources with
no questions asked, until Congress takes the opportunity to review
the decision? And why not insist that, if there is to be a public
process, the process be accommodated by the legislative branch
where the ultimate responsibility for public land management
lies?" Congress can, and for more than half of the monuments has,
assumed responsibility for national monument decisions by enacting
legislation, frequently by converting the monument to a national
park.6"2 More often than not, this legislation expands upon the
protections imposed by the President." The history of the Antiqui-
ties Act is one of overwhelming and enthusiastic public support for

... A proclamation likely will alter future management decisions on designated lands by
precluding uses such as new mineral leasing, see 30 U.S.C. § 181 (2000), and it may make it
unlawful to engage in activities that were previously allowed, such as off-road vehicle use.
See, e.g., Proclamation No. 7374, 3 C.F.R. 199 (2001) ("For the purpose of protecting the
objects identified above, the Secretary shall prohibit all motorized and mechanical vehicle use
off-road."). But because monument decisions are made subject to valid existing rights, they
generally do not interfere with preexisting uses. See, e.g., id. ("The establishment of this
monument is subject to valid existing rights.").

" The precautionary principle is a popular approach to environmental decisionmaking
in many countries, and especially among the decisionmaking authorities of the international
community. See DAVID HUNTER ET AL., INTERNATIONAL LAW AND POLIcY 360-63 (1998). The
Rio Declaration from the 1992 United Nations Conference on Environment and Development,
also known as Agenda 21, explains and supports the precautionary principle as follows:

In order to protect the environment, the precautionary approach shall be
widely applied by States according to their capabilities. Where there are
threats of serious or irreversible damage, lack of full scientific certainty
shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.

Rio Declaration on Environment and Development, U.N. Conf. on Env't and Dev., 15 U.N.
Doc. A/CONF.151/5/Rev.1, 31 I.L.M. 874, 879 (1992).

" U.S. CONST. art. IV, § 3, cl. 2.
so See infra Appendix.
® See, e.g., Alaska National Interest Lands Conservation Act, 16 U.S.C. §§ 3101-3233

(2000). The original approximately 56 million acres of land protected by Jimmy Carter under
the Antiquities Act were converted to 43.5 million acres of national parks, 53.7 million acres
of wildlife refuge, 13 new wild and scenic rivers and 564 million acres of wilderness. COGGINS
ETAL., supra note 74, at 145. Another examples of a national monument expanded and made
into a national park is Mount Olympus National Monument, which was made into the
Olympus National Park on June 29, 1938. 16 U.S.C. § 251 (2000).
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the national monument decisions, even among those who originally
may have opposed the designations."0 4 Any risk to the public
interest comes from a process that hampers the President's ability
to designate national monuments. There is little risk that such
designations will harm it.

B. FLPMA WITHDRAWALS AS A SUBSTITUTE FOR ANTIQUITIES ACT
PROCLAMATIONS

FLPMA authorizes the Secretary of the Interior to "make, modify,
extend, or revoke withdrawals but only in accordance with the
provisions and limitations of this section." 5 FLPMA withdrawals
in excess of 5,000 acres may be made for more than twenty years,M
and are subject to detailed procedural requirements, including a
requirement that the Secretary furnish the appropriate congressio-
nal committees with a detailed report on the withdrawal." 7 In
addition, FLPMA withdrawals are subject to full NEPA
compliance.608 Thus, the objections to adding procedural require-
ments to the Antiquities Act process applies with greater force to
the more cumbersome procedural requirements for FLPMA
withdrawals.

The cumbersome process aside, however, FLPMA's twenty year
maximum withdrawal is simply an inadequate substitute for the
more permanent reservation authorized under the Antiquities Act.
The most important Antiquities Act proclamations are often among
the most controversial.0 9 The prospect that such withdrawal

6w See supra note 159 and accompanying text.
Federal Land Policy and Management Act, 43 U.S.C. § 1714(a) (2000).

eo6 Id. § 1714(c)(1).

=' Id. § 1714(c)(2). A provision authorizing FLPMA withdrawals to terminate if the
Congress adopts a concurrent resolution disapproving the withdrawal, id. § 1714(c)(1), is most
likely unconstitutional under the Supreme Court's decision in INS v. Chadha, 462 U.S. 919,
958-59 (1983).

6 43 C.F.R. § 2310.3-2(b)(3) (1994). Emergency withdrawals under FLPMA § 204(e),
however, need not comply with any pre.withdrawal notice and comment procedures. See 43
U.S.C. § 1714(e) (2000).

6W Consider, for example, the controversy surrounding the Jackson Hole National
Monument, Proclamation No. 2578, 3 C.F.R. 327 (1943), discussed supro in notes 141-59 and
accompanying text.
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decisions will be subject to executive branch review and politically
charged proceedings every twenty years, and furthermore that a
withdrawal might lapse even temporarily because of a future
Secretary's deliberate or careless failure to ensure timely review of
an existing withdrawal, makes FLPMA withdrawals far less
protective than national monument proclamations.

In addition to their lack of permanence, FLPMA withdrawals
lack the requisite status as conservation units to command the
public's support.1 ° The public recognizes national monuments as
important resources to be protected.6 ' But there is virtually no
corresponding recognition of the importance of the lands protected
by FLPMA withdrawals. To the extent that the public recognizes
withdrawn lands at all, it usually is because the land management
agency has given the land a special designation under its land use
planning process." 2

IX. CONCLUSION

The Antiquities Act has been controversial throughout its
history,1 ' and it is not surprising that President Clinton's resurgent
use of the law has sparked renewed calls for its repeal or modifica-
tion.1 4  Congress should resist these efforts. Perhaps the best
reason is that the Antiquities Act has worked so well. It has given
our nation and its people a conservation legacy that is the envy of
other nations.115 Our nation would be poorer-much poorer-if the
mining, logging, and livestock industries had succeeded in blocking
the creation or expansion of the Grand Canyon National Monument,

61 See 43 U.S.C. § 1714 (2000) (providing withdrawal authority as well as particular
reasons why withdrawals might be made).

o" The Bureau of Land Management received over 6,000 comments on its draft Grand
Staircase-Escalate Management Plan. The Grand Staircase-Escalante National Monument,
Chapter 5, available at http://www.ut.blm.gov:80/monument/MonumentManagement/Initial
%20Planning/feis/Chapter_5/feis_5_A.html (last visited Mar. 14, 2003).

612 For example, FLPMA authorizes the Bureau of Land Management to designate "areas
of critical environmental concern." 43 U.S.C. §§ 1702(a), 1712(c)(3) (2000). These areas are
often withdrawn under FLPMA withdrawal procedures. Id. § 1714.

613 See supra notes 71-265 and accompanying text.
614 See supra notes 549-612 and accompanying text.
... See infra Appendix.
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the Jackson Hole National Monument, or the Mount Olympus
National Monument, to name just a few of the controversial
monuments that might never have been designated or expanded.
And that legacy was possible only because the law works simply and
in one direction, authorizing the President to protect land, and
leaving it to the Congress to decide whether to lessen, or perhaps
strengthen, those protections.

It is hardly surprising that some opponents of the law, recogniz-
ing that its repeal is unlikely, have pressed to amend the law to
include a cumbersome public process.616 They understand that
process can be used to delay, obfuscate, weaken, and perhaps even
defeat new proposals. To be sure, process is just as important in
developing public land policy as it is in other areas of political
decisionmaking. But examples of agencies eschewing process to
serve the greater public interest abound, and in the context of
national monuments, which protect critical public resources, any
process can and should be accommodated after the designation has
been made. The presumption should be-as it is under the Antiqui-
ties Act 617-that the protection of public resources is paramount,
and that any error, if one is to be made, should be made on the side
of preservation.

If we as a society regret a decision to designate a national
monument,618 that decision can be undone. 1 9 But a decision to leave
an area open to development may mean that spectacular resources
will be lost to our nation forever. Just ask the spirits of Glen
Canyon.20

616 See supra notes 552-54 and accompanying text.
617 16 U.s.c. § 431 (2000).
"' As noted previously, only ten relatively minor monuments have been abolished, and

at least four of these were conveyed to state or local governments for use as public parks. See
supra note 453 and accompanying text.

6(19 See supra notes 452, 475 and accompanying text.
620 Glen Canyon in southern Utah may be the most precious public land resource that was

not protected, and that is now essentially lost, having been inundated by the Glen Canyon
dam and Lake Powell. NASH, supra note 171, at 228. Oddly, it was the environmental
community that agreed to sacrifice Glen Canyon in exchange for protecting a national
monument-the Dinosaur National Monument-from a proposal to construct the Echo Park
dam. Id. David Brower, who was instrumental in negotiating the deal, never visited Glen
Canyon until after the deal had been struck, and lived to regret his decision. Id. at 229. On
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a visit to Glen Canyon before it was flooded he was so moved by what he saw that he
commissioned a book with elaborate photographs by Elliot Porter. Id. Lake Powell and what
remains of the Glen Canyon area is now protected as a national conservation area managed
by the National Park Service. 16 U.S.C. § 460dd (2000). But to many in the conservation
community, the Glen Canyon dam has come to symbolize how public treasures are sometimes
lost because the efforts to protect them came too late. The American Parks Network
describes the Glen Canyon Dam as "a symbol of environmental compromise." American Park
Network, Glen Canyon-Lake Powell: Sights to See, available at http://www.americanpark
network.com/parkinfo/gp/damlake.html (last visited Feb. 27, 2003). Another organization,
the Glen Canyon Institute, was founded for the sole purpose of providing "leadership toward
re-establishment of a freeflowing Colorado River through a restored Glen Canyon." Glen
Canyon Institute, About the Glen Canyon Institute (2002), available at http://www.
glencanyon.org/aboutgci/aboutgci.htm (last visited Feb. 27, 2003).
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